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addresses of the devisees and any pretermitted children, and
the birth dates of any who are minors.

(6) If the decedent dled wholly or partially int@s@at@,
the names, relationship to decedent, and postoffice addresses
of the heirs, and the birth dates of any whe are minors.

(7) A statement of the extent and nature of estate assets
to enable the court to set the amount @f‘and of the @@?30@@1
representative.

Section 5. Establishing forelgn wills. (1) The written

will of a testator who died demiclled cutside this state, which
upon probate may operate upon property in this state, may be
admitted to probate, upon petition therefor, by filing &
certified copy of the will and a certified copy of the owrder
aduitting the will to probate or evidencing its establishment
in the Jurisdietion where the testator died domiciled.

(2) A will offered for probate under this section way be
contested for a sause whieh would be grounds for rejecticn of
& wlll of a testator who died domiciled in this state.

Section 6. PFlling objections to petition fur appointment

of personal representative. Any interested person may file

written objeections to & petition for probate of a will or for
appointment of a personal representative at any time before
the court admits the will to probate or makes an appointment
pursuant to the petiton.

Section 7. Testimony of attesting witnesses to will. (1)

Upon the hearing of a petition for thes appointment of a pers@nal
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representative, if the hearing is ex parte, before contest is
filed, and involves the proof of & will, an affidavit of an
attesting witness and may be used instead of the personal pre-
sence of the witness in court. The witness may glve evidence
of the execution of the will by attaching to his affidavit
a photographic or photostatic copy of the will, and may identify
the signature of‘theQEStator and witnesses to the will by use
of the copy. The affidavit shall be received in evidence by
the court and have the same weight as to matters contained in
the affidavit as if the testimony were given by the witness in
open court. The affidavit of the attesting witness may be made
at the time of executlion of the will or at any time thereafter.
(2) However, upon motion of any person interested in the
estate flled within 30 days after the order admitting the will
to probate 1s made, the court may require that the witness
making the affidavit be brought before the court. If the wit-
ness is outside the reach of a subpoena, the court may order
that the deposition of the witness be taken in the manner
provided by ORS chapter 45.
(3) If the evidence of none of the attesting witnesses
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© intestate estates, ORS 115.320 contains rather complicated
provisions specifying the time in which preferred classes of
persons may petition for administration of the estate. Al-
though the following section preserves the preference rights,
it was the unanimous decision of the two committees that the
provision that any person may file the petition would eliminate
many of the problems involved in the present statute. The 1967
Draft Uniform Probate Code (Section 3-205) provides tbat the
petiton may be filed by any person interested. The 1965
Washington Probate Code (section 11.28.110) does not specify
who should petition }or the appointment. Your committees cbnn
sidered that any person who paid the fees and filed a petition
complying with this section would of necessity be an interested
person. |

The proposed section 18 more specific than ORS 115.020.
Subsections (1) and (6) require that additional facts be in-
cluded in the petition. The utility of this additional infor-

mation to the court is obvious.

Section 5. Establishing foreign wills. This section would

replace ORS 115.160. Reference is made to Section 13 of the
chapter on Poﬁérs'andhiﬁ;iSdicfion'6? the Probate Court,
covering certification of documents from foreign jurisdictions.
Subsection (1) 1s adapted from Section 1 and subsection (2) 1s
adapted from Sectlon 5, Uniform Probate of Foreign Wilis Act.
Subsection (2) replaces ORS 115.180(2). The proposed séction
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avolds the difficqipy in complying with ORS 115.160 which
'réQﬁiréé “cOpies of such will and of the probate thereof".
The question arises hbw much of the probate proceeding must
be}authenticated and filed with the copy of the will. The
'proposed section provides that & certified copy of the will
and of the order of the foreign Juriédiction admitting it
to probate is sufficient evidence that the will hss been pro-
bated in such jurisdiction.

Section 583, Oregon Probate Law and Practice, Jaureguy
and Love, states, in discussing the ORS section: "There is,
however, no express provision in the Code for admitting any
such foreign will to probate. In fact, there is no provision
for ancillary administration in the Code, although such ad-
ministration is had, as a matter of course."

The proposed Code provides that a certified copy of the
will and of the order adﬁitting it to probate may be presented
for probate in thiéxétété'by petiticn in the same manner as an
original will, and the foreign will may be admitted to probate
in the same manner Bé a local will. The seetion provides that
1t.may be contested on the same grounds as a local will.

In this connection, Section 10 of the chapter on Accounting
and Distribution provides for distribution to a foreign personal
representative where the Oregon proceeding is an ancillary

probate.
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Section 6. PFiling objections to petition for appointment

of personal representative. This language 1ig adapted from

Section 1-208 of the 1967 Draft Uniform Code. It supplemnents
Seetion 12 of the chapter on Powers and Jurisdiction of the
Probate Court. It provides suitable opportunity to file
objection to an ex parte petition for probate.

Section 7. Testimony of attesting witnesses to will.

Section 5 is a revision of ORS 115.170, with minor editorial
changes. H@wever,yﬁhe.last sentence of subsection (1) is new.
This points out that the affidavit of the attesting witness
may be made at the time of execution of the will or at any
time thereafter. The present ORS section does not specify
when the affidavit should be made. Sinee the memory of the
attesting witness is fresher at the time of the execution of

the will,
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Section 1ll. Removal of personal representative. (1) When

a personal representative ceases to be qualified as provided in
ORS « Or becomes incapable of discharging his duties, the
court shall remove him. When a personal representative has been
unfaithful to or neglectful of his trust, the court may remove
him. When grounds of removal appear to exist, the court on its.
own motion or on the petition of any person interested, shall
order the personal representative to appear and show cause why he
should not be removed. A copy of the order to show cause ahd of

the petition, if any, shall-be-served upon the personal repre-

sentative and upon his surety, or, if the personal representative

‘after due diligence cannot be found within the state, service
may be made on his attorney and his surety.

Section 12. Powers of surviving personal representative.

Every power exercisable by copersonal representatives may be

exercised by the survivors or survivor of them when the appoint-
ment of one is terminated, unless the terms of the will.previde
otherwise. Where one of two or more nominated as coexecutors

is not appointed, those appointed may exercise all the powers
incident to the office unleas the will otherwise provides.

Section 13. Appointment of successor personal representa-
tive. (1) when a personal representative dies, is removed by

the court, or resigns and his resignation is accepted by the
court, the court may appoint, and, if he was the sole or the
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last surviving personal representative and administration
is not completed, the court shall appoint another personal
representative in his place.

(2) If, after a will has been proven and letters

. __...-"/
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The language in the suggested forms of letters has been some-
what simplified from the present suggested forms.

Section 1ll. Removal of Personal Representative. This

section would replace ORS 115.470 and 115.480. The language
is generally taken from Section 857.15 of the 1967 Wisconsin
Probate Code. It covers the situations where the personal
representative ceases to be qualified, as provided in Section
7, or becomes incapable of discharging his duties, when the
court has the affirmative duty to remove him, and also where
there has been neglect of duty or a breach of trust, in‘which
case‘tﬁe court requires a hearing upon either its own motion
or upon petition filed with the court. However: when a
petition is filed with the court, it is not required to cite
- the personal representative to appear and show cause unless
it feels that grounds of a removal appear to exist.

Section 12. Powers of surviving personal representative.

This is taken verbatim from Section 3-419, 1967 Draft Uniform

Probate Code. It replaces similar provisions in ORS 115.500,
subsection (1), and ORS 115.510.
Section 13. éggointment of successor personal repre-

sentative. Subsections (1) and (4) have been drafted from the
1967 Wisconsin Probate Code (sections 857.21 and 857.23) which
in turn are based upon the Model Probate Code (sections 98,

99 and 100). Subsections (2) and (3) are the same as ORS
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115.200 and 115.340.

Section 14. Notice by successor personal :epresentative,

This is a new seetion which apalls out vhen a successor pexsonal
reprenentative 18 required to publish a notice of his appointmant.
.The present code contains ne guidelinas for the pzoeedura by a '
snccessor pa:sonal representative. .There has been uncarta;gty

B as to whather the new administ:atar'pr administrator witﬁ‘the
will annexed is reguired to republish a notice to creditors

iand whether in such cass the time under the original publication
is extended. The saction makes claa: that if the auccessor
A‘personal representative isg appointad during the four month _‘
period for c:editors to file theix claims, he must rapublisn

the o
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danger of loss, injury or deterioration pending the appointment
of a personal representative.

{3) Upon the appointment and qualification of a personal
representative the powers of the speclal administrator shall cease
and he shall make and file his acecount and deliver to the personal
representative assets of the estate in his possession. If the
personal representative objects to the account of the special
administrator, the court shall hear the objections, and, whether
or not objections are made, shall examine the account. To the
extent approved by the court, the compensation of the special
administrator and expenses properly incurred by him, including a
reasonable fee of his attorney, shall be paid as expenses of his
administration.

Section 4. Petition for appointment of personal repre-

sentative. Any interested person may petition for the appoint-
ment of a personal representative. The petition shall include the.
following information, so far as known:

(1) The name, age, domicile, postoffice, date and place
of death, and Social Security account number or Treasurer's
identification number of decedent.

(2) Whether the decedent died testate or intestate.

(3) The facts relled upon to establish venue.

{4) The name and postoffice address of thé person nominated
as personal representative and the facts which show that he is
qualified to act. |

~ {5) If the decedent died testate, the names and postdfficeff
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addresses of the devisees and ény'pretermitted children, and the
birth dates of any who are minors.

(6) If the decedent died wholly or partially intestate, the
names, relationship to decedent, and postoffice addresses of the
heirs, and the birth dﬁtes of any who are minors.

(7) A statement of the extent and nature of estate assets
to enable the court to set the amount of bond of the personal
representative.

Section 5. Testlimony of attesting witnesses to will. (1)

Upon the hearing of a petition for the appointment of a personal
representative, 1f the hearing is ex parte, before contest is filed,
and involves the proof of a will, an affidavit of an attesting ﬁit-
ness may be used instead of the personal presence of the witness
in court. The witness may give evidence of the execution of the
will by attaching to his affidavit a photographic or photostatic
copy of the will, and may identify the signature of the testator
and witnesses to the will by use of the copy. The affidavit shall
be received in evidence by the court and have the same weight as |
to matters contained in the affidavit as if the testimony were givenf
by the witness in open court. The affidavit of the attesting wit-
ness may be made at the time of execution of the will or at any
time thereafter.

{2) However, upon motion of any person interested in the es-
tate filed within 30 days after the order admitting the will to
probate is made, the csourt may require that the witness makigé the

affidavit be brought before the court. If the witness is outside

N Pl
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the reach of a subpena;, the court may order that the deposition
of the witness be taken in the manner provided by ORS chapter 45

- (3) If the evidence of none of the attesting witnesses
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Section 11. Notice to State Land Board. If it appears

from the petition for appointment of a personal representative
that there is no known person to take by desecent the net
intestate estate, the personal representative shall mail to
the Clerk of the State Land Board a copy of the petition and
a copy of the published notice to ereditors.

Section 12. Removal of perscnal representative. (1) When

& personal repr@séntative ceases to be gqualified as provided in
ORS s OF becém@s inecapable of discharging his duties;
the court shall remové him. VWhen a personal representative

has been unfaithful to or neglectful @f his trust, the courf
may remove him. When grounds of removsal appear to exist, the-
court @h its own moti@n or on the petition of any person in-
terested, shall order the personal representative to appear
and show cause why he should not be removed. A copy of the
order to show cause and of the petition, if any, shall be served
upon the personal representative and upon his surety, or, if
the personal representative after due diligence cannot be

found within the state, service may be made on his attorney

and his surety.

Seetion 12(a). Powers of surviving personal representative.
Every power exercisable by copersonal representatives may be
exercised by the survivors or survivor of them when the
appointment of one is terminated, unless the terms of the will

provide otherwise. Where one of twe or more nominated as



Initiation of Probate or Administration

3rd Draft, 12/13/67

Page 10-a

coexecutors is not appointed, those appeinted may exercise _'
2ll the powers incildent to the office unless the will other-

wise provides.

Section 13. Appointment of sucecessor personal repre-

sentative. (1) When a personal representativé dies, 1s

removed by the court, or resigns and his resignation is

accepted by the court, the court may appoint, and, if he was

the sole or the last surviving personal representative and
administration is not completed, the court shall appoint another
personal representative in his place.

(2) If, after a will has been proven and letters
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Section 12(a). Powers of surviving personal repre-

sentative. This is taken verbatim from Sectiom 3-419,

1967 Draft Uniform Probate Code. It replaces sinilar pro-

visions in ORS 115,50@9 subsection (1), and ORS 115.510.
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INITIATION OF PROBATE OR ADMINISTRATION

Section 1. Venue. (1) The venus for a proceeding seeking
the appointment of a personal representative and for a proceeding
to probate a will is:

{a} In the county where the decedent had his domicile or
where he had his place of abode at the time of his death;

(b} In any county where property of the decedent was
located at the time of his death; or

{c} In the county in which the decedent died.

(2) Filing a proceeding in a county other than specified

 in subsection (1) of this section does not constitute a juris-

dictional defect.

Section 2. Proceedings commenced in more than one county.

{1} If proceedings seeking the appoiﬁtment of a personal repre-
sentative of the same estate or proceedings to probate a will
of the same decedent are commenced in more than one county, they
ghall be stayed, except in the county where first commenced,
until final determination there of venue. A proceeding is
deemed commenced by the £iling of a petition. In determining
venue, if the'éouxt £inds that transfer to another county where
a proceeding has been commenced is for the best intexest of the
estate, it may in its discretion order such transfer.

{2) If the proper venue is determined to be in another

c ounty, the clerk of the court shall transmit to the clerk of
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the court of the other county a transcript of the proceeding
with all the original pampers filed therein, and the court there-
upon shall acguire exclusive jurisdiction of the proceeding to
the same extent and with like effect as though the proceeding
were in the court on original jurisdiction.

Section 3. Special admipistrators. (1) If£, prior to

appointment and gqualification of & personal representative,
property of decedent is in danger of loss, injury or deterioration,
or disposition of the remains of a deeedent‘is required, the court
may appoint a special administrator to take charge of the property
or the remains. The petition for appointment shall state the
reasons for special administration and specify the property, so
far as known, requiring administration, and the danger to which
it is subject. The special administrator shall qualify by filing
bond in the amount oxdered by the court, conditioned upon the
faithful performance of his trust. The special administrator may:

(a) Incur expanses f@r the funeral; burial, or other
disposition of the remains of decedent in a manmer suitable to
his condition in 1ife; and

{b} Incur expenses for the protection of the property of
the estate; and

(c) &ell perishable property of the estate, whether or not
ligsted in the petition, if necesséry to prevent loss to the
estate.

{(2) The special administrator shall not approve ox reject

claims of creditors or pay claims or expenses of administration

1]
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aszsets of the estate other than those in
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danger of loss, injury or deteriorxation pending the appointment
of a personal representativea

(3) Upon the appeointment and quaiification of a personal
rgpresentative the powers o£ the special administrator shall cease
and he shall make and file his account and deliver to the perscnal
' repze Sentative asseté of the estate in his possession. If thé
peréonal representative objects to the account of the special
administrator, the court shall hear the objections, énd, whether
or not objections are made, shéli~examine the accoﬁnﬁ.- To thé
extent épprévéd by the cou&t, the cdm§ensation of the special
vadministrétor and expenses propergy incurred by him, iﬁcluding
a2 reasonable fee of his attorney, shall be paid as expenses of
his administration. | |

Section 4. Petition for appointment of perscnal repre-

sentative. Any person may petition for the appointment of a
personal,répresentative. The petition.shall include the follow-
ing information, so far as known:

(1) The name, age, domicile, postoffice address, déte'
and place of death, and Social Security account number or Treasurer's
identifiéation number of decedent.

(2) wWhether the decedent died testate 6r intestate.

(3) The factsvfelied upon to establish venue.

{4) The name, residence and postoffice address of the
person nominated as personal représentative and the facts which
show his eligibility for appointment as personél representative.

(5} The names, relationship to decedent, residence aﬁd

¢

postoffice address of heirs, devisees and legatees of the decedent,
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and the birth dates of any who are minors.,
{(6) A statement of the extent and nature of estate assets
to enable the court to set the amﬁunt of bond of the persocnal

representative.

Section 5. Testimony of'atﬁesting witnesses to will. (1)

Upon the heafing of a petition for the appointment of a personal
representative, if the hearing is ex parte, before contest is
filed, and involves the proof of a will, an affidavit 6f an
attesting witness may bé used instead of the pexsonél presence
of the witness in court. The witness may give é&idence of the
execution of the will by attaching to his affidavit a phote-
‘graphic oxr photostatic copy of the will, and may identify the
signatﬁre of the testator and witnesses to the will sy use of
the copir° The affidavit shall be received in evidence by the
court and have the same ﬁéight as to matters ééntained in the
affidavit as if the testimony were given by the witness in open
court. The éffidavit of the attestiﬁg Qitness may be made at
the time of execution of the will or at any time thereafter.

{2) However, upon motion of aﬁy person interested in
the estate filed within 30 days after the order admitting the
will to probate is made the court may require tﬁat the witness
making the affidavit be brought before:fhe court. If the
witness is outside the reacﬁ of a subpena, the court may order
that the deposition of the witness be taken in the manner pro-
vided by ORS chapter 45. |

(3) If the evidence of none of the attesting witnesses
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is available, the court may alliow proof of the will be testi-
mony or other evidence that the signature of the testator oxr
at least one of the witnesses is genuine.

(4) In the event\oi contest of the will, ox of probate‘
thereof in sclemn form, procf of any facts shall be made in the
same manner as in a suit in eguity.

Section 6. Preference in appointing personal representative.

Upon the filing of the petition, if there is no will, or, if a
wil;, when-the will has been proved, the court shall appoint a
gqualified person it finds suitable as personal representative,
giving preference as follows:

{1) To the executor named in the will.

(2) To the surviving spouse or his nominee.

(3) To the nearest of kin or his nominee.

Section 7. Persons not gualified to act. A person is

not qualified to act as personal representative who is:
(1) An incompetent.

{2} A ninor.

(3} A person who has been convicted of a felony.
(4) A person suspended for misconduct or disbarred from

the practice of law, during the period of suspension or
disbarment.

(5) A person who hés resigned from the Oregon State Bar
when charges of-professional misconduct are under iﬁvestigation
or when disciplinary proceedings are pending against him, until
he is reinstated.

(6) A nonresident of tnis state, except that a nonresident
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named executor in the will may qualify if he appoints a resident
agent to accept service of summons and process in all actions

affecting the estate, files the appointment in the probate pro-

ceeding, and files a bond as provided in ORS -

(7) A judge of thne district court, circuit court, tax
court orlSﬁpreme Court of the State of Oregon.

Section 8. Necessity and amount of bond; bond notwith-

standing will. (1) Unless a testator declares that no bond

shall be required of his executor, the'personal representative
shall not act or shall letters be issued to him until he files
witn the clerk a bond execufed~ 'by a surety company authorized
to transact surety business iﬁ the State of Oregon. The court
may, in its discretion, require a bond notwithstanding any
provision in a will that no bond is required, aﬁd shall require
a nonresident executor to give bond. The bond shall be for the
security and benefit of all persons interestéd and shall be
conditioned upon the personal representative faithfully per-
forming the duties of his trust.

(2) The amount of the bond set by the court shall be
adequate to protect interested parties but in no event shall
it be less than $1,000. In setting the amount of the bond the
court shall consider:

(a} The nature, ligquidity and apparent value of the
assets.

(b} The anticipated income during administration.

{c) The probable indebtedness and taxes.

(3) DNothing in this section shall affect the provisions
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of ORS 709.230 and 7092.240, relating to a trust company acting

as personal representative.

Section 9. Increasing, decreasing or requiring new bond.

The court may increase oxr reduce the amount of bond, or reguire
a new bond, if it appears to the court that the bond was in-
adequate or excessive or a new bond is necessary. The surety
may be discharged from liability by an oxder made pursuant to
ORS 33.510 and 33.520.

Section 10. Letters testamentary or of administration.

Letters testamentary or letters of administration shall be
issued to the personal representative appointed by the court
upon his filing with the clerk the bond, if any, required by

the court. The letters may be in the following form:

il
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(1}

LETTERS TESTAMENTARY

No.

THIS CERTIFIES that the will of

deceased, has been proved and has

{(have) been appointed and is {(are) at the date hereof the duly

appointed, qualified and acting

{(Exncutor (s) or Administrator(s)

of the will and estate of said decedent.

with the Wiil Annexed)

IN WITNESS WHEREOF, I, as Clerk of the Circuit Court of

the State of Oregon for the County of , in which pro-

ceedings for administration upon said estate are pending, do
hereto subscribe my name and affix the seal of the said court this

day of 19 .

Clerk of the Court

By

Depﬁty

{Seal)
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- {2)
LETTERS OF ADMINISTRATION

No.

THIS CERTIFIES that has

(have) been appointed and is (are) the duly appointed, gualified

and acting administrator(s) of the estate of

deceased, and that no will of said decedent has been proved in

this court.

IN WITNESS WHEREOF, I, as Clerk of the Circuit Court of

the State of Oregon for the County of

in which proceedings for administration upon said estate are
pending, do hereto subscribe my name and affix the seal of the

said court this day of ; 19 .

Clerk of the Court

By

Deputy

{Seal)
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Section 1l. Notice 0 State Land Board. If it appears

from the petition for appointmént of a personal representative
that there is nc knowan person to take by descent the net intestate
estate, the personal representative shall mail to the Clerk of

the State Land Board a copy of the petition and a copy of the
published notice to creditors.

Section 12. Removal of Personal Representative. Wh- &

personal representative ceases to be qualified as provi-ed in

ORS_____ » OF becomes incapable of dischargirs his duties,

the court shall remove him. When a personal repre fntative has
been unfaithful to or neglectful of his trust, .o court may
remove him. When grounds of rémoval appear % exXist, the court
on its own motion or on the petition of anv person interested,
shall order the perxsonal representative {0 appear and show cause
why he should not be removed. A copy of vie order to show
cause and of the petition; if any, shall oe served upon the
personal representative and upon his susaty, oxr, if the personal
representative after due diligence carrot be found within the
state, service may be made on his at.orney and his surety.

Secticn 13. Appointment of raccessor personal representa-

tive.l)When a personal representative dies, is removed by the
court, or resigns and his resignation is accepted by the court,
the court may appoint, and, if hLe was the sole'or the last sur-
viving personal representative and administration is not com-
pleted, the court shall appoirt another personal represen;ative
in his place.

(2) I£, after a will has been proven énd letterxrs
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testamentary or of administration with the will annexed have
been issued thereof, such will is set aside, declared‘void or
inoperative, such letters shall be revcked, and letters of
administration issued.

(3) If, after administration has been granted, a will of
the deceased is found and proven, the letters of administration
shall be revoked and letters testamentary or of administration
with the will annexed shall be issued.

(4) Wheﬁ a successor perscnal representative is appointed,
he has all the rights and powers of his predecessor or of the
executor designated in the will, except that he shall not
exercise poﬁers given in the will which by its terms are personal
to the personal representative therein designateé.

Section 1l4. Notice by successor personal representative.

(1) 1If ;he personal representative dies, is renoved by the court,
oxr resignslafter the notice of appointment required by ORS

has been published but before the time for presenting claims
required by the notice has expired, the successor personal
representative shall cause notice of his appointment to be
published as if he were the original personal representative.
The republished notice shall state that the original personal
representative died, was removed by the court, or resigned, the
date of death, removal or resigiation, and the date of appoint-
ment of the new personal representative. "The period of time
between the death, removal or resignation and the date of the
first republication of the notice shall be added to the period

required for presentation of claims by the original notice of
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(2) No such notice by the successor perscnal representa-
tive shall be required if the period for filing claims expired
prior to the death, removal, or resignation of the original

personal representative.

Section 15. Designation of attbrney to be filed. If the

personal :epreséntative has employed an attorney to represent
.him in the administration of the.estatelhe shall file in the
astate proceedings the name andlpostoffice address of the
attorney. |

Section 16. Contest of will. When a will has been ad-

mitted to probate, any person interested may, at any time within
four months after the date of.the,ent?y inithe court jburnal of
the order of court admitting the will to probate, contest ;he
probate of the will or the valldlty of the will.

Section 17 ORS 93 190 ;s amended to read

'934190 1y Every conveyance, deed of trust, mortgage
or devise of an interest in oz llen fin or] upon real or personal
property to two or more persons as trustees or [executors]

personal representatives, creates a joint tenancy in such interest

or lien in the trustees or [executors] perscnal representatives

unless it is expressly declared in the conveyance, deed of trust,
mortgage or devise that the trustees or [executors] personal

representatives shall take or hold the property as tenants in

common or otherwise.

(2) 1If the conveyance, deed of trust, mortgage or devise
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provides for f£illing any vacancy in the office of tiiitee or

[executor] personal representative, it may be fillel as therein

provided excepting that a cdurt of competent jurisdl tion may
£ill a vacancy in the trusteeship according to the i tablished
rules énd principles of équity. In whichever way tlz vacancy
is filled, the new trustee shall hold the property wi:h all
powers, rights, and duties of én original trustee unl2ss other-
wigse directed by conveyance, deed of tyxust, mortgage or

devise, or order or decfee 6f the court. [No vacan:’ in. an
executorship shall be filled without an order therefor by a
county cou?t sitting in probate as in the case of :n origiral
appointment of an executor.]

Section 18. Repeal of existing statutes. OR3 115.010,
115.020, 115.110, 115.120, 115.130, 115.140, 115,157 115.160,
115.170, 1159180, 115.190, 115.200, 115.210, 115.2:0, 115.310,
115.330, 115.330, 115.349,'115.350, 1150410; 115.4!), 115.430,
115.440, 115.450, 115,460, 115.470, 115.480, 115./90, 115.500,
llS.SlO, 115.520 gnd 115.990 are repealed. |
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Section 1. Venus. The present provisicns for venue are
contained in ORS 115.1490 and 115.310. These sactions are dis-

cussed in 2 Jaureguy & Love, Oregon Probate Law and Practice

€573 (1958). There the authors suggest that these two sections
might better be combined in a single section governing the
particular county in which the prohate court has‘juriﬁdiction

to probate & will ox grant letters of administration. The
authdrs also criticize the use of the word "imhabitant” rather
than “domicile.” They peint out that domicile is not syncny-
'mous with reéidenae and that inhabitant “has a narrower and

more limited sigrnificance than domicils." The litigation aris-
ing out = of the present statutory language is commented on by
the authors. They call attention to decisions where administration
procsedings had been héld void through failure to comply with the
provisicns of these statutes. They state:

"¢ is of course clear than an estate can only be
admiaistered in one county. If there be an attempt to
administer it in a second county, the proceedings there,
uniess the letters of administration in the first pro-
ceedings were improvidently granted and are revoked,

are a nullity.” (Citing Slate'’s Estate, 40 Ox. 349;
Ob_Chow ¥, Brockway, 21 Or. 440) '

In this connection, your committee has comsidered the pro-
posed 19267 Uniform Probate Code (seaction 3-204); the 1963 Iowa
Probate Cods {(section 12); the Model Probate Code, which has

been adopted in the 1967 Wisconsin Prcobate Code (section 856.01);
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and the 1365 Washington Probate Code (section 11.16.030).
The proposed section has been drafted to eliminate the

problems irierant ic our presant code. It has eliminated

different venuva foxr a

of death and a person domiciled in this state. It has eliminated

difference in treatment batween real property, persconal property

2

and intangible properiy. It has eliminated the use of the woxd
"inhabitant."” It gives the petitioner the choice of probating
the estate in the county of deomicils, in the county where the
decedent has his place of abode, in the county where he left
assets or in the county in which he died. The secticon provides
that filing a proceeding in the wrong county does not constitute

a jurisdictional defect which might result the probate pro-
ceeding being subseaucntly held void. Provision is made for the
court to transfer the proceedings for the best interest of the
estate whers two or mere procecdings arve instituted in different
counties, or to retain jurisdiction where coriginaily filed.
Thus, the propesed revision would meet the proper con-
venience of the interested parties in choosing the place of
administraticon and give the court the powar to determine the
place of administration for the better iﬁterest of the estate

~when a conflict develops by filings in different counties.

Section 2. Procsedings commenced in more than

one county. This section would give the probate court of the

county o whaich the progeesding had besn transferred the same
status and jurisdiction as if the proocesding had been completed

3 e & et g ad 3 b & 2] ~ o e g 5.; EUS E]
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ORS 109.345. Our present code does not contain specific language
providing for and regulating the transfer to another county,
although there are adequate sections dealing with the zransfer

of causes and the effect thereof. In view of the fact that the
court is given discretion to determine the venue on the basis

of the best interests of the estate, it scems essential %hat

such a provigion be included.

Section 3. Special administrators. This sectiocn is a

revision of ORS 115.330. The only substantive change is to
provide for appointment of a special administrator when it is
necessary to handle the burial of unclaimed bodies in the posses-
" gion of the coroner and necegsary other details in coanection
with the disposal of the body. Judge Dickson‘explained to the
committees the wvery real problem involved when the coroner was
hoiding unclaimed bodiss. The only other substantive change
from the présent statute is the inclusion of provisions for
accounting by the special administrator and for payment of the

expenses he has incurred, his compensation and attorney's fee.

Section 4. Petition for appointment of personal repre-
sentative. This section repiaces ORS 1153.020 andil;59120 of the
present code. It will be noticed that the pfesént law is
changed mat@rialiy in that the proposed section provides
that any person may f£ile a petition for the appointmeﬁt of a
personal representative. ORS 115.120 now provides that
"Any executor, devisee, or legatee named in any will, or any

other person interested in the estate®” may petiticn. In regard
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to intestate estates, ORS 115.320 contains rather complicated
provisions specifying the time in which preferred classes of
.persons may petitién for administration of the estate. Although
the follcwing"section preservas the preference rights, it was
the unanimous decision of the two committees that the prcvisidn
that any person- .may file the petition would eliminate many of
the problems involved in the presant statute. The 1967 Draft
Uniform Probate Code (section 3-205) providas that the petition
may be.filed by any person interested. The 1965 Washington
Probate Code (section 11.28.110) does not specify who should
petition for the appointment. VYour committees considered that
any person who paid the fees and filed a petition complying
with this section would of necessity be an interested person.
The propesed section is moxe specific than ORS 115.020.
-Subsections (1} and (6) require that additional facts be
included in the petition. The utility of this additional
inférmation tc the court is obvious.

Section 5. Testimony of attesting witnesses to will.

Section 5 is a revision of ORS 115.170, with minor editorial
changes. However, the last sentence of subsection (1} is new.
This points out that the affidavit of the attesting witness
may be made at the time of exécuﬁion of the will or at any time
thereafter. The present ORS section does not specify when the
affidavit should be made. Since the memory of the attesting

witness is fresher at the time of the execution of the will,
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it seems helpful that this matter be brought to attention.
Subsection (3) is also new. In the opinion of the two

cormmittees it seemed unwise, in an ex parte proceeding partic-

ularly, to allow a will to fail because the evidence of attesting

witnesses is not available. It seemed necessary that means be

provided, when the instrument is admitted to be the last will

and testament of the deceased, so that it will not be denied

probate - through a technical failure of proof by reason of the

death or unavailability of the attesting witnesses.

Section 6. Preference in appointizg personal repre-

sentative. This would replace ORS gsections 115.190 and 115.310.
Your committee felt that the first requirement in appointment
must be that no unqualified persons be appointed and that no
unsuitable persons be appointed. The right of the court to use
its discretion in all cases is not clearly indicated or provided
by the present statute. However, subject to this proper and
esseﬁtial discretion in the court, the preference provisions of
the present statute are genérally»preserved. One element, how-
ever, has been added. Provision is made for a surviving spouse
to nominate anothervperson to be appointed and the hext of kin
is given the same right of-nominationo This would be useful in
an intestate estate with substantial assets where the widow does
not wish to serve as administrator. Im this case, she could
nominate another person or a bank to be appointed in her place.
Your committeeé believe that this provision will provide a

flexibility not now present in Oregon Revised Statutes.
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Section 7. Pexsons not gualified to act. This section

would rewrite and replace ORS 1153415. "The only substantive
changes féom the present statute are féund in subsections (S)
and (6). Subsection (5} is reguired by the present rules on
disciplinary proceedings of the Qregon‘State Bar which permit

a resignation by an attorney when diseciplinary proceedings are
pending. The circumstances requiring disgualification under
subsection (4) would similaxly apply where an attoxnef had
regigned from the bar "under fire." The other substantive
change is the exception which would permit a\nonresideht executor
némed in a will to serve if he appoints a resident agent in the
same manney as provided for nonresident corporations‘un&er the
general law. A typical case would be éhere a testator had
nominated a Vancouver, Washington, resident as executor where
the estate had extensive property in both Washington and

Oregon, Another situation would be where a Portland resident
nominated'as executor a close relative living in Washington. It
%as felt that this provision would in many cases carry out the
wishes of the testator and provide more efficient administration
of the testate estate.

The present statute disqualifies “"judicial officers, other
than Justices of the Peace." The proposed language is predicated
en the assumption that probate jurisdiction will be vested in
the circﬁit court. The proposed section*wduld disqualify cnly

those judicial officers who are given jurisdiction in probate
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Section 8. Necessity and amount of bond; bond notwith-

standing will. This section replaces and changes materially

ORS 115.430. The principal change is that the revised section
eliminates any provision for the personal surety. and requires
a surety cgmpa5y.bond in all cases except where the bond
requiremént has besen waived by ﬁhe will. It also provides that
in all casesvthe bond be not less than $1,000. Your committees
agree that the protection afforded in a defalcation situation by
a bond with personal sureties is completely illusory. In view
of the nominai cost of a surety bond of $1,000, it was felt
that actual protection should be afforded innocent heirs at law
and families of the deceased by a required surety bond. The
expense where larger estates are involved can be avoided by
provisions of the will.

The section also indicates guidelines for the court in
setting the amount of the bond and within these guidelines gives
the court more discretion in fixing of the necessary amount of

the bond than is provided by the present ORS 115.43C.

Section 9. Increasing, decreasing or requiring new bond.
Section 9 replaces the present provisions of subsection (4) of
ORS 115.430, 115.450, and 115.460. Rather than  include the
somewhat cbmpiieated language Qf these sections; the provisions
of ORS 33.510 and 33.520, cov&riné the general subject of dis-
¢harge of surety, arelincorporated by reference.

Sectdion 10. Letters testamentary'or of administration.

This section will replace CBS 115.180, 115.210, and 115.350. .
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The language in the suggested forms of letters has been some-~

what simplified from the present suggested forms.

Section 1l. Notice to State Land Beazd. Section 11

replaces- and chénges subsection (2) of ORS 115.310. ORS 115.310
provides that no order appointing a personal representative can
be granted by the court in an escheat situation until there has
been filed proof of service of the possible escheat upon the
State Land Board. The proposed section merely provides for
mailing notice to the State Land Board by the personal repre-
sentative. Under this code no notice is regquired to be given
to heixs, devisees, and legatees prior to the appointment of
the personél representative. Since, in the case of escheated
proPe:ty, the State of Oregon is in the pesition of the heirs
at law, it does not seem appropriate that a different procedure
should be set up in such a case than if there were living

heirs. Your committees felt that there is every advantagé in
having a prompt appointment of a personal representative who
wotild give due notification to the State Land Board and with
whom the State Land Roard would be able to communicate. The
change in this section would obligate the personal representative
to send the State Land'Boatd a copy of the petition, as now

required, and also a copy of the notice to creditors.

3ection 12. Removal of Personal Representative. This
section would replaca ORS l15°470 and 115.480. The language
i8 generally taken from Section 857.15 of the 1967 Wisconsin
Probate Code. It covers the situations where the personal

representative ceases to be qualified, as provided in section 7,
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or becomes incapable of discharging his duties, when the court
has the affirmative duty to remove him, and also where there
has been neglect of duty or a breach of trust, in which case
the court requireg a hearing upon either its own motion or upon
petition filed with the court. However, when a petition is
filed with the court, it is not reguired to cite the personal
representatlve to appear’ and show cause unless it feels that

grounds of a removal appear to ex;st.

Section 13. Appointment of successor personal representa-—

tive. Subsections (1) and (4) have been drafted from the 1967
Wiscbnsin Probate Code {(sections 857.21 and 857.23) which in
turn are based ﬁpon the Model Probate Code (sections 98, 99 and
100); Subsections (2) and (3) are the game as ORS 115.200 and
115.340. | |

Section 14. Notice by successor personal representative.

This is a new section which spells out when a successor personal
representative is required to publish a notice of his appointment.
The present code contains no guidelines for the procedure by a
successor personal representative. There has been uncertainty

as to whether the new admlnlstrator or admlnlstrator with the
will : annexed is requlred to republish a notlce to creditors

and whether in such case the time under the original publ;cation
is extended. The section makes clear that if the successor
personal representative is appointed(ﬁring the four month period

for creditors to file their claims, he must republish the



Initiation of Probate or Administration

3rd Draft, 11/21/67

Comments

Page 10

notice; together with information which would advise the
creditoxrs not only the name of the new personal representative,
but the information about the circumstances requiring the
appointment of the replacement. In such case, the initial
peried for filing claims is 2xtended to cover the period between
the death, resignation, or removal of the previcus personal
representative and the first iepublication of the notice by the
replacement. The section further provides that a successor
personal representative appointed after the expiration of the
four month period for presentation of claims under the origirzl
notice does not have to publish notice of his appointment. [his
provision is taken from the 1963 Washihgton Probate Code {:ection

11.40.010).

Section 15. Designation of attorney to be filed. fhis is

a new section which requires the personal representative to
file in the estate proceedings the name and address of i :e
attorney for the estate. This section will be useful rot only
to furnish information to the clerk and the prébate jvige, but
to give necessary information in case of litigation wi:h the
estate and the personal represehtative, The section i: taken
from the 1963 Iowa Probate Code, (section 82). The Icva Bar
'Cemmitteg comment is as follows:
"New. In other provisions of the Code, notices
may be served upon the attorney for the fiduciar; in
certain circumstances. This section is necessary in

order to facilitate the use of such provisions."”

Section 16. Contest of Will. This section is the same
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as ORS 115.180, except that the time for the will contest has
been shortened from six months to four months to conform to the

shortening of the period of the notice to creditors from six

months to four months.
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INITIATION OF PROBATE OR ADMINISTRATION

Bection 1. Venuve. {1) The venue for a proceading seek-

ing the appointment of a personal representative and for a
procéading to probate a will is:
(a} In the county where the decedent had his domicile
or where he had his place of abode at the time of his death:
(P} In any county in which the decedent left assets: or
{c}) 1In the county in which the decedent disd.
{2} Filing a proceeding in a county other. than spacified

in subsection (1) of this section does not constituke a juris-

e

dictional defect.

Referencez: Advisory Commitiee Minutes:
1/14,15/6%, pp. 25 to 27
6/16,1.7/67, pp. 12 and 13

Gilley Report, 1/14/66

Section 2. Prcceedings commenced in more than one county.

{1} I¥ proceedinge seeking the appointment of a personal vepre-

sentative of the same estate or proceedings to probate a will

2% the same dacedent &ré comienced in more ﬁhaﬁ one county,
stayed, excapt in the county where first com-

menced,. wntil final determination there of venue. A proceeding

Luodeened commenced by the £iling of a petition. In determin-

lng wsnue the cours, in its discretion, may find that transfer
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the best interest of the estate.

(2) If the proper venue is determined to be in another
county, the clerk of the court shall transmit to the clerk
of the court of the other county a tfanscript of the pro-
ceeding with all the original papers filed therein.
References: Advisory Committee Minutes:

1/14,15/66, pp. 25 to 27
6/16,17/67, pp. 12 and 13

Gilley - Report
1/14/66

ORS 115.1460
' 126.116

Section 3. Pleadings and mode of procedure. No parti-

cular pleadings or forms thereof are requifed in the exercise
of jurisdiction of probate courts. The mode df procedure
in the exercise of jurisdiction is in the nature of a suit
in equity except as otherwise provided by statute. The
proceedings shall be in writing and upon the petition of a
party in interest or the order of the court. All petitions,
reports and accounts shall be verified by at least one of
the persons making them or his attorney, or in case of a
corporation by its agent. The court exercises its powers
by means of.

(1) A petition of a party in interest.

{(2) A citation to a party.

{3} A subpoena to a witness.

{4) Orders and decrees.

{5) An execution or warrant to enforce its orders and

decrees.



Initiation of Probate or Administration
2nd Draft, 7/5/67
Page 3

References: Advisory Committee Minutes:
1/14,15/66, pp. 18 and 19
6/16,17/6%, p. 14

Gillev Report
1/14/66
ORS 115.010
Draftsman's Note: In final form it is intended to place

section 3 in the chapter headed "Juris-
diction and Powers of Probate Courts."]

Section 4. Special administrators. (1) If, prior to

appointment and qualification of a persoﬁal representative,
property of decedent is in danger of loss, injury or deteri-
oration, or disposition of the remains of a decedent is
required, the court may appoint a special administrator to
take charge of the property or the remains. The petition for
appointment shall state the reasons for special administration
and specify the property, so far as known, requiring adminis-
tration, and the danger to which it is subject. The special
administrator shall qualify by f£iling bond in the amount ordered
by the court, conditioned upon the faithful performance of his
trust. The special administrator may:

(a)} Incur expenses for the funeral, burial, or other
disposition of the remains of decedent in a manner suitable to
his condition in life; and

(b) Incur expenses for the protection of the property of
the estate; and

{c) Sell perishable property cof the estate, whether or
not listed in the petition, if necessary to prevent loss to

the estate.
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(2} The special administrator shall not approve or reject
claims of creditors or pay claims or expenses of administration
or take possession of assets of the estate other than those in
danger of loss, injury or deterioration pending the appointment
of a personal representative.

(3) Upon the appointment and qualification of a personal
representative the powers of the special administrator shall
cease and he shall make and file his account and deliver to
the personal representative assets of the estate in-his posses-
sion. If the personal representative objects to the accocunt
of the special administrator, the court shall hear the dbjgctionsp
-~ and, whether or ﬁot ebjections are'ma&e,,shéll examine the
account. To the extent approved by the court, the campensation'_
of the special administrator and expenses properly incurred by
him, including a reasonable fee of his attorney, shall belpaid
as expensés of his administration.

,Referencesi Advisory Committee Minutes:
2/18/66, pp. 19 to 22

3/18,19/66, pp. 18 to 20
6/16,17/6 7, p. 14

Gilley Report
1/14/66

ORS 115.330

Section 5. Contents of petition for appointment of personal

representative. Any person may petition for the appointment of

a personal representative. The petition shall include the
following information, so far as known:
(1) The name, age, domicile, postoffice address, date and

place of death, and Social Security account number or Treasurer's
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identification number of decedent.

(2) Whether the decedent died testate or intestate.

{3} The facts relied upon to establish venue.

(4) The name, residence and postoffice address of the
person nominated as personal representative and facts showing
his qualification to serve.

{5) The names, relationship to decedent, residence and
postoffice address of heirs, devisees and legatees of the
decedent, and the birth dates of any who are minors.

(6) A statement of the extent and nature of estate assets
to enable the court to set the amount of bond of the personal
representative.

References: Advisory Committee Minutes:
1/14,15/66, pp. 19 to 21
6/16,17/6%7, pp. 15 and 16

Gilley Report
1/14/66

ORS 115.120
115.020

Section 6. Testimony of attesting witnesses to will. (1)

Upon the hearing of a petition for the appointment of a personal
representative, if the hearing is ex-parte, before contest is
filed, and involves the proof of é will, an affidavit of an
attesting witness may be used instead of the personal presence
of the witness in court. The witness may give evidence of

the execution of the will by attaching to his affidavit a photo-
graphic oxr photostatic copy of the will, and may identify the
Signature of the testator and witnesses to the will by use of

the copy. The affidavit shall be received in evidence by the
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court and have the same weight as to matters contained in the
affidavit as if the testimony were given by the witness in

open court. The affidavit of the attesting witness may be

made at the time of execution of the will or any time thereafter.

{(2) However, upon motion of any person interested in the

estate filed within 30 days after the order admitting the will

 to probate is made the court may require that the witness

making the affidavit be brought before the court. If the
witness is outside the reach of a subpoerna, the court may
order that the deposition of the witness be taken in the

manner provided by ORS chapter 45.

(3) If the evidence of none of the attesting witnesses
is available, tﬁe court may allow proof of the will by testi-
mony or other evidence that the signature of the testator or
at least one of the witnesses is genuine.

(4) 1In the event of contest of the will, or of prcbhate
thereof in solemn form, proof of any facts shall be made in
the same manner as in a suit ih equity.

References: Advisory Committee Minutes:

'2/18,19/66, p. 9
6/16,17/67, pp. 17 and 18

Gilley Report
1/14/66

ORS 115.170

Section 7. Preference in appointing personal representati-e.

Upon the filing of the petition, if there is no will, or, if
a will, when the will has been proved, the court shall appoint

a qualified person it finds suitable as personal representative,
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giving preference as follows:
(1) To the executor named in the will.
{2) To the surxviving spouse or his nominee,

{3} To the nearest of kin or his nominee.

References: Advisory Committee Minutes:
1/14,15/66, pp. 21 to 24

Gilley Report
1/14/66

ORS 115.190
115.310

Section 8. Persons not qualified to act. A person is

not qualified to act as personal representative who is:

{1) An incompetent.

{(2) A minor.

{(3) A person who has been convicted of a felony.

(4) A person suspended for misconduct or disbarred
from the practice of law, during the period of suspension
or disbarment.

{5) A person who has resigned from the Oregon State Bar
when charges of professional misconduct are under investigation
or when disciplinary proceedings are pending against him,
until he is reinstated.

(6) A nonresident of this state, except that a nonresident
named executor in the will may qualify.if he appoints a resident
agent to accept service of summons and process in all actions
affecting the estate, files the appointment in the probate
proceeding, and files a bond as providéd in section 9 of this
draft.

(7) A judge of the district court, circuit court, tax
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court or Supreme Court of the State of Oregon.

References: Advisory Comnittee Minutes:

1/14,15/65, pp. 23 to 25
2/18,19/66, pp. 28 and 29

3/18,1%/66, pp. 3L to 33; and Appendix
4/15,16/66, p. 19°

6/16,17/67, p. 17

Gilley Report
1/14/66

ORS 115.410
115.420

Section 9. Necessity and amount of bond; bond notwith-

standing will. (1) Unless a testator declares that no bond

shall be required of his executor, the personal representative
shall not act nor shall letters be issued to him until he

files with the clerk a bond executed by a surety company
authorized to transact suvety business in the State of Oregon.
The court may, in its discretion, require a bond notwithstand-
ing any provision in a will that no bond is reguired, and shall
require a nonresident executor to give bond. The bond shall
be for the security and benefit of all perscons interested and
shall be conditioned upon the persoéonal represantative faith-
fully performing the duties of his trust.

{2) The amount of the bond set by the court shall be
adeguate to protect interested parties but in no event shall
it be less than $1,000. In setting the amount of the bond
the court shall consider:

{a} The nature, liquidity and apparent value of the
assets.

{b) The anticipated income during administration.
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(c) The probable indebtedness and taxes.

{3) Nothing in this section shall affect the provisions
of ORS 709.230 and 709.240, relating to a trust company acting
as personal representative.

References: Advisory Committee Minutes:
2/18,19/66, pp. 29 to 33; and Appendix

3/18,19/66, pp. 33 to 35; and Appendix
6/16,17/67, pp. 18 and 19

Gilley Report’
1/14/66

ORS 115.430

Section 10. Increasing, decreasing or regquiring new bond.

The court may incrzacse or reduce the amount of boand, or require
a new bond, if it appears to the court that the bond was in-
adequate or excessive or a new bond is necessary. The surety
may be discharged from liability by an order made purSuant to
ORS 33.510 and 33.520.
References: Advisory Committee Minutes:

. 2/18,19/66, pp. 29 to 35

3/18,19/66, pp. 33 to 35; and Appendix
6/16,17/67, p. 19

Gilley Report
1/714/66

ORS 115.430
115.440
115.450
115.460
{Confer ORS 33.510, 33.520)

Section 1l. Letters testamentary or of administration.

Letters testamentary or letters of administration shall be

issued to the personal representative appointed by the court
vpon his filing with the clerk the bond, if any, required by

the court. The letters may be in the following form:
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(1)

LETTERS TESTAMENTARY

No.

THIS CERTIFIES that the will of

deceased, has been proved and has {(have)}

been appointed and is (are) at the date hereof the duly

appointed, qualified and acting

{Executor({s) or

of the will and

Administrator(s) with The Will Annexed)

estate of said decedent.

IN WITNESS WHEREOF, I, as Clerk of the

Court of the State of Oregon for the County of ’

in which proceedings for administration upon said estate are
pending, do hereto subscribe my name and affix the seal of

the said court this day of , 19 .

Clerk of the Court

By

Deputy

{Seal}
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(2)

LETTERS OF ADMINISTRATION

No.

THIS CERTIFIES that has (have} been

appointed and is (are) the duly appointed, qualified and

acting administrator(s) of the estate of '

deceased, and that no will of =aid decedent has besen proved

in this court.

IN WITNESS WHEREOF, I, as Clerk of the Court

of the State of Oregon for the County of .,

in which proceedings for administration upon said estate are
pending, do hereto subscribe my name and affix the seal of

the said court this day of s 19 .

ma—

Clerk of the Court

By

Deputy

References: Advisory Committee Minutes:
2/18,1%/66, pp. 10 to 12
4/15,16/66, pp. 7 and 8

6/16,17/67, p. 20

Gilley Report
1/14/66

ORS-115.210
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Section 11a. Publication of notice by personal representative.

{1} Promptly after his appointmént a personal representative
shall cause a notice of his appointment to be published once in
each of two successive weeks in:

(a) A newspaper published in the county in which the pro-
ceeding is pending; or

{(b) If no newspaper is published in the county where the
proceeding is pending, a newspaper designated by the court.

(2) The notice shall include:

(a) The name of the decedent; and

(b} Whether a will of the decedent has been admitted to
probate; and

(c) A statement requiring all persons having cléims
against the estate to present them, within four months from
the date of first publication of the notice, to the personal
representative at the address designated in the notice for the
presentation of claims} and

{(d) The date of the first publication of the notice.

(3) A personal representative shall file in the probate
proceeding proof by an affidavit of the publication of notice
required by this section. The affidavit shall include a copy
of the published notice.

References: Advisory Committee Minutes:

3/18,19/66, pp. 20 to 30; and Appendix
6/16,17/67, pp. 20 and 21

Gilley Report
1/14/66

ORS 116.505
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[Draftsman®s Note: It is my intention to transfer section 11A
from "Initiation of Probate or Administration®
to become section of "Claims."]

Section 12. Notice to State Land Board. If it appears

from the petition for appointment of a personal representative
that there is no known person to take by desceﬁt the net in-
testate estate, the personal representative shalllmail to the
Clerk of the State'Land Board a copy of the petition and a
copy ©of ﬁhe published notice to creditors.

'References: Advigory Committee Minutes:

3/18,19/66, pp. 21 to 28

2/18,19/66, p. 14
6/16,17/67, pp. 20 and 21

Gilley Report
1/14/66

ORS 115.310

Section 13. Removal of Personal Representative. Wwhen a

personal representative ceasés to be qualified as provided in
section 8 of this draft, or becomes incapable of discharging
his duties, the court shall remove him. When a personal repre-
sentative has been unfaitﬁful to or neglectful of his trust,
the court may remove him. When grounds of removal appear to
exist, the court on its own motion or on the petition of any
person interested, shall order the personal representative to
appear and show cause why he should not be removed. A copy

of the order to show caﬁse and of the petition, if any, shall
be served upon the personal representative and upon his surety,
or, if the personal representative after due diligence cannot

be found within the state, service may be made on his attorney
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and his surety.

References: Advisory Committee Minutes:
2/18,19/66, pp. 12 to 16
3/18,19/66, pp. 35 to 37
6/16,17/67, p. 22 :

Gilley Report
1/14/66

ORS 115.470
115.480

Section 14. Appointment of Successoxr personal repre-

sentative. (1) When a personal representati#e dies, is
removed by the court, or resigns and his resignation is
accepéed by the court, the court may appoint, and if he was
the sole or the last surviving personal representative and
administration is not completed, the couxt shall appoint
another personal representative in his place.

(2) If, after a will has been proven and letters testa-
mentary or of administration with the will annexed have been
iSSuéd thereon, such will is set asidk:, declared void or in-
operative, such letters shall be revokgd, and léttefs of
administration issued.

}(3) If, afﬁer administration.has'been_granted, a will
of thé deceased is found and proven, the letters of adminis-
tration shall be revoked and letters testamentary or of
administration with the will annexed shall be issued.

{4) When a successor personal representative is appointed,
he has all the rights and powers of his predecessor ofr of the

executor designated in the will,. except that he shall not

.@xexcise powers given in the will which by its terms are..
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personal to the personal representative therein designated.

References: Advisory Committee Minutes:

2/18,19/66, pp. 10, 11 and 17
3/18,19/66, p. 19

3/18,19/66, pp. 35 to 39: and Appendix
- 6/18,17/67, p. 22

Gilley Repoft
1/14/66

ORS 115.500

115.510
115.520

Section 15. UNotice by successor personail representitive.

(1) 1If the personal representative dies, is removed bt the
court, or resigns after the notice of appointment required by
section 1lA of this draft has been published but befure the
time for presenting claims required by the notice his expired,
the successor personal representative shall cause rotice of
his appointment to be published as if he were the sriginal
personal representative. The republished notice shall state
that the original persomal representative died, was removed
by the court, or resigned, the date of death, removal or
resignation, and the date of appointment of the new personal
representative. The period of time between the death, removal
or resignation and the date of the first republication of the
notice shall be added to the period required for presentation
of claims bﬁ the original notice of appointnent.

{(2) No such notice by the successor personal representative
shall be requixred if the period for filing claims expired prior

to the death, removal, or resignation of the original personal

AN
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representative.

References: Advisory Committee Minutes:
3/18,1%9/66, pp. 28 to 30
6/16,17/67, pp. 16 and 17

Section 16. Designation of attorney to be filed. If the

personal representative has employed an attorney to represent
him in the administration of the estate he shall £ile in the
estate proceedings the name and postoffice address of the

attorney.

Section 17. Contest of will. When a will has been ad-

mitted to probate, any person interested may, at any time

within four months after the date of the entry in the court
journal of the order of court admitting the will to probate,
contest the probate of the will or the validity of the will.

Referenges: Advisory Committee Minutes:
2/18,19/66, pp. 9 and 10

ORS 115.180

Section 18. ORS 93.190 is amended to read:

93.190. (1) Every conveyance, deed of trust, mortgage
or devise of an interest in or lien [in or] upon real or
personal property to two or more persons as trustees or

[executors] personal representatives creates a joint tenancy

in such interest or lien in the trustees or [executors]

personalvrepresentatives unless it is expressly declared in

the conveyance, deed of trust, mortgage or devise that the

trustees or [executors] personal representatives shall take
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or hold the property as tenants in common or otherwise.
(2) 1If the conveyance, deed of trust, mortgage or devise

provides for filling any vacancy in the office of trustee or

[executor] personal represehtative, .3t may be filled as

therein provided excepting that a court of competent jurisdiction
may £ill a vacancy in the trusteeship according to the
established rules and principles of equity. In whichever way
the wacancy is filied the new trustee shall hold the property
with all powers, rights and duties of an original trustee

unless otherwise directed by conveyance, deed of trust, mortgage
or devise, or order or decree of the court. [No vacancy in an
executorship shall be f£filled without anlorder therefor by a
county court sitting in probate as in the case of an original
appointment of an executor.]

References: Advisory Committée Minutes:

6/16,17/67, p. 24

Section 19. Power of court to control conduct of personal

representative. The court has discretionary power to direct

and control the conduct of personal - representatives and sett.e
their accounts.

{Draftsman’s Note: Section 19 is included at this place ‘or
- . information omly. It will be incorprrated
as part of the chapter headed "Jurirdiction
and Powers of Probate Courts."}

See ORS 115.490 and 5.040.

Section 20.  Repeal of existing statutes. ORS 115.010,
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115.020, 115.110, 115.120, 115,130, 115.140, 115.150, 115.160,
115.170, 115.180, 115.1%0, 115.200, 115.210, 115.220, 115.310,
115.320, 115.330, 115.340, 115.350, 115.410, 115.420, 115.430,
115.440, 115.450, 115.460, 115.470, 115.480, 115.490, 115.500,

115.510, 115.520 and 115.99%0 are repealed.
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A

Probate Codz (sezticn 12); the Model Probate Code, which has

Q

been adopted in the proposed Wisconsin Probate Code {section

856.01); and the 1965 Washington Probate Code (section 11.16.050) .

A}

The progosed secti

v

n hag bsen drafited for the purpose
eliminating the criticisms referred to of our present statutes.
it has eliminated any different venue for a person not demiciled
in the state at time of death and & persorn domiciled in this
state. It has eliminated any difference in treatment baotween
real proparty, personal property and intangible propertv. It
has eliminated the use of the word “inhabitant." It gives a
choica to the petitiocnsr %o probate the estate in the county
of domicile, in the county where the decedent has his place of
abode, in the county where he lefi assets or im the county in
which he died. The saection alse provides specifically that
£iling & proceeding in the wrong ccunty does not congtitute a
jurisdictional defect which would result in the probate pro-
ceeding being subsequently held void. In the next section &
specific provision is made for the court to transfer the pro=-
ceedings for the best interest of the estate where two or more

5@@@@‘Lng$ are instituted in different counties or to retain
jurisdlotion where originally £iled. This would elininate the
problem of veliding the proceedings in the second county referred
o by the decisions referved to above.

Thus, whe general eflect of the proposed revision would

be to meat the propar convenlience of the interested parties in

Of

and €0 also give the
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court the power to determine the place of administration for

the better interest of the estate where a conflict develops

by filings in different counties.

Section 2. Proceedings commenced in more than one county.

{(July 11, 1967}

It was necessary to redraft section 2, headed *Procsedings
commenced in more than one county,” to embody the changes in
the Venue section voted by the joint meeting on June 16, 1967.
That meeting voted that eitherx f@r a domiciliaxy or non-
domiciliary proceeding, the petitioner would have the choice
of the county of domicile, the county of abods, ths county in
which assets were located, or the county of death. In view of
this it became necessary to give the court where the original
petition was filed the discretion to transfer the proceeding
to another county which would meet the venue requirement if
for the best interest of the estate.

It should be noted that the March 27 draft made clear
that a @roaeeding can only be transferred to another county in
which another petition had been filed. I éssume it was not
desired to give the court arbltrary power to transfer a pro-
ceading €6 "ancﬁhar county" unless a petition had already been
£iled in that other c@unﬁyo

I have omitted the last sentence of the proposed March 27th
draft. The previuus'language‘would give the court the power to
transfer the proceeding even though the original petition was

“legally commenced." The Model Probate Code states: "Probate
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proceedings concerning a particular decedent shall not be
maintained in more than one county." This proposition seems
inherent in the general language of section 2 as does the pPro-
position that the.probate proceeding can be carried on in only
one county. It seemed advisable to include in ¢his section
language which wog;d give to the probate‘court of the county
to which the proceeding had been transferred the same status
and jurisdiction as if the proceeding had been completed in
the original jurisdiction. I have therefore adopted the
language from ORS 109.345 to accomplish thié purpdse and supple-
ment subsection (2)of section 1.

The whole venue and transfer section is generally based on
the proposed Wisconsin Probate Code (section 856.01(2) and
856.01(3)). Our present code does not contain specific language
providing for and regulating the transfer to another county,
although, as noted, there are adequate sections dealing with
the transfer of causes and the effect thereof. In view of the
fact that the court is given discretion to determine the venue

on the basis of the best interests of the estate, it seems

essential that such a provision be included.

Section 3. Pleading and mcde of procedure. {July 25, 1967)

Section 3 is identical with ORS 115.010 with minor editorial
changes. The only actual change from the ORS section is that
the proposed section 3 pro?ides-for & verification by‘an-attorney

for a petitioner or by the agent of a corporation.
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Section 4. Special administrator. {(July 18, 1967}

I found it necessary to redraft the f£irst subsection of
this matter. By reference to page 16 of the minutes of
Febxu&xy 18, 1966, it will be noted that Judge Dickscn stressed
the frequent need for a special admlnlsﬁratqr to handle burial
and othér details invelved when the coroner has the unclaimed
body of a decedent. To cover this situation, paragraph (a)
was added to the section. However, the present draft in sub-
section (1) calls for the appointment only in the case of danger
of property. It was therefore necessary to provide for appoint-
ment either in the case of danger to property of the estate or
the necessity of taking care of the body. The other changes
are verbal.

This section is a revision of ORS 115.330. The only sub-

stantive change in the new section'is to provide for app@intmént
of a special administrator when it is necessary to handle the

‘ burial of unclaimed bodies in the possessmon of the coroner
and necessarv @ther details in connectxon with the dpr@S&l of
the body. Judge Dickson explained to the committees the very
real problem involved when the coroner was holding unclaimed
bodies. The only other substantive change from the present
statute is the inclusion of provisions for accounting by the
special admninistrator and for payment of the expenses he has

incurred, and his compensation and attorney's fee.

Section 5. Contents of petition for appointment @f-

] o @ rL.—u 2 P 2 M. W I
wal, poprecantatde Culy 18, L9€7)

[Srinr2 0 \Ju‘u
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This section replaces ORS 115.020 and 115.220 of the
present code. It will be noticed that the present law is
changed material;y in that the proposed sectién‘provides that
any perscn may fiie a péfiticn for the appéintment of a persocnal
xepresengative;ﬁ'bRS“115;120 now pro&ides that “Any‘ééecﬁﬁor,
devisee, or legatee named in any will, or aﬁy other person
interested in the estate" may petition. In regard to intestate
estates, ORS 115.320 provides rather complicated provisions
specifying:the time in which preferred classes of persdns may
petition for administration of the estate. Although as will be
noted the next section preserves the preference rights, it was
the unanimous decision of the two committees that the general
provision providing that any person may file the peﬁition
would eliminate many of the problems invclved in the present
statute. For reference, Model Probate Code (section 64), pro-
vides that the pétition may be filed by any interested person.
The 1965 Washington Prcbate Code (section 11.28.110) does not
specify who should petition for the appeintment. Your committee
has agreed that the term'"interested peréoh“ ebviously taises
the question as to who might be an interested person. Your
comnittees considered that any person who paid the fees and.
filed a petition complying with this sectmﬁnm.ﬁould of necessity
be an interested person.

The proposed éection is more specific than ORS 115.020.
Certain_additienal facts are required 'in the petition by sub-

section (1) and (6). The practical utility of this additional
information - to the court is obviocus.
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Section 6. Testimdny of attesting witnesses to will.

{July 12, 1967)

Section 6 is a revision of ORS 115.170. Except as here-
inafter noted, the languagé of this section is identiecal to
the present ORS section, with minor edi&srial changes. How-
ever, the last sentence of subsection (i) is new. This
points out that the affidavit of the attesting witness may
be made at the time of executién of the will or any time
thereafter. The present ORS section does_ngt specify when
the affidavit should be made. Since-obviously the knowledge
and memoxy of the attesting witness is fresher at the time
of the execution of the will, it seems helpful that this
matter be brought to attention.

Subsection (3) is also new. In the opinion of the two
committees iﬁ_seemed unwise, in an ex parte proceeding
particularly, ﬁo allow a will to fail because the . evidence
of attesting witnesses is not availablef It seemed essential
that means be provided, where in fact the instrument is ad-
mitted to be the last will and testament of the deceased,
that it not be denied probate through é'purely technical
failute of pxoof by reason of the death of unavailability of

the attesting witnesses.

Secti¢h 7. Preference in appointing personal representative.

(July 18, 1%67)

The above simple provision would replace ORS sections
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115.190 and 115.310. Your committee felt that the first
requirement in appointment must be that no unqualified persons
be appointed and that no unsuitable persons be'appdinted. An
examination of the present replaced sections will indicate
that the right of the court to use its discretion in all cases
is not clearly indicated or providéd by the present statute.
However, subject to this proper and essential discretion in
the court, the preference provisions of the present statute
are generally preserved. One essential element, however, has
been added. Note that specific provision is made for a
surviving spousevto nominate another person to be appéinted
and Ehe next of kin.is given the same right of nomination.
The obvious situation ﬁill occﬁr in an intestate situation
of substantial assets where thg widow does not wish to serve
as administiator. In this case, she could nominate another
person or a bank to be appointed in her placel Your cbmmittees
believe that this provision will provide a flexibility which
is not present in our present statute.

With reference to subsection (2) of ORS 115.190, this
provision as well as subsection (2) of ORS 115.500 is now
covered by ORS 709.330 with particular reference to subsection

(4) of that section.

Section 8. Persons not qualified to act. (July 18, 1967)

This section would rewrite and feplace ORS 115.410. The
only substantive changes from the present statute are found

in subsections (5) and (6). Subsection (5) is required by
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the present Rules on Disciplinary Proceedings of the Oregon

State Bar which permit a resignation when disciplinary pro-~
ceedings are pending. It is felt the circumstances giving
rise to the last provision of the présent statuté, subsecti§n
(4) of the rgwritteﬁ section, would apply where an attorney
had resiéﬁéé-from the bar “under fire" until he had been
reinstated. The other substantivé change is the exception
to the nonresident rule which would permit a nonresident
executor named in a will to serve if he appointé a resident
agent in the same manner as provided for nonresident corpor-
ations under the general law. A typiéal case would be where
a testator had nominated a Vancouver, Washington,_resident
as executor where extensive property might have been located
in both Washington and Oregon. Another situation would be
where'a Portland resident had a‘close relative nominated by
the will who waé‘living in Washingten. It was felt that this
provision would in many cases carry out'the obvious wishes
of the testator and might provide much more efficient
administration of the testate estate.

The present statute disqualifies "judicial officers,
other that Justices of the Peace.” The proposed language is
predicated_oh the assumption that probate jﬁrisdictioﬁ will
be removed'fram_tne county court and'vested in the ciréuit

court. The proposed language would exclude municipal,judgés
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who obviously would never have conflict of interests.since
they are not involved in probate proceedings. The proposed
section, in the opinion of yocur committees, would disqualify

only those judicial officers who are giver jurisdiction in

probate matters.

Section 9. Necessity and amount of bond; bond notwith-

standing will. (July 132 1967)

‘T-his section replaces and changes materially ORS 115.430.
The principal chénge is that the revised section entirely

eliminates any provision for the personal surety, and requires

- a sureﬁy company bond in all cases except where the bond

requirement has been waived by the will. It also_provides

that in all cases the bond be not less than $1,000. Your
committees agree that the protection afforded in a defalcation
situation by a bond with personal sureties is completely
illusory. In view 6f-the nominal cost of a surety bond of
$1,000, it was felt that actual practical protection should

be afforded innocent heirs at léw and families of the deceased
by a required surety bond. .The expense in the cases where
larger estates are involved can always be avoided by provisions
of the will.

The section also indicates some practical guidelines for
the court in setting the ambunt of the bond and within these
guideliﬁés gi@eS the court a great deal more discretion in
fixing of the necessary ambunt of the bond than is provided

by the present ORS 115.430.
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Section 10. Increasing, decreasing or requiring new

pond. (July 12, 1967)

Section 10 replaces the present provisions of subsection
(4) of ORS 115.430, and ORS 115.450 and ORS 115.460. Rather
than incorporate the somewhat.complicated languagé of these
sections, ORS 33.510 and 33.520, covering the general subject
of discharge of surety, are incorporated by reference. It |
is considered sensible that the procedure in these ORS
sections be applied to the release»of.surety in the probate

code.

Section 11. Letters test@mentary or of administration.
(July 14, 1967)

Section 11, covering issuance and form of letters of
administration and letters testdmentary will replace ORS
115.190, 115.210, and 115.350. The language in thé suggested
forms of letters has_been somewhat.éimplified from the present

ORS suggested forms.

Section 12. Notice to State Land Board. (July 14, 1967)

Section 12 replaces and changes subsection (2) of ORS.
115.310. The change fxrom the present stafute is that, whereas
ORS 115.310 provides that no order appointing a personal
representative can be granted by the court until there has
:~beén filed proof of service of thé-possiblé escheat upon the
State Land Board. The proposed seéﬁion provides for notiée

by the personal representative. It should be noted that in
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the usual estate prooeedihg inlcommon form provided in these
sections, no notice is given to heirs, devisees, and legatees
prior to the'appointmeat of the pereonal.representative.
‘Since in the case of escheated property, the State of Oregon
is.in the position of the heirs at 1aﬁ, it does not seeam
appropriate that a dlfferent procedure should be set up in
such a case than if ‘we had living helrs Your committee felt
that there was every advantage in having a personal repre-
sentatlve appointed who could be placed upon the duty of -
giving due notiflcation to the State Land Board and with whom '
the State Land Board would be able to communicate and’ check
upon. The change in this section therefore would make it 2 2
) obligatory upon the psrsonal representative to notify tge -
State Land Board by mail by sending them a copy of the-
petition as now required and also for the information of the
State Land Board to send them a copy of rhe notice to creditors.
I have found it necessary to redraft Section 12. It was
voted at the June meeting to eliminate'the first part of the
former Section 14, providing for copies of_the published
notice to be mailed to the heirs, devisees, and legatees. I
found it necessary to redraft the provision for service on
the State Land Board for the foliowing reasons. In 1 Jaureguy
and Love, Oregon Probate Law and Practice 8§ 201 two problems

are noted which I do.not. think were covered by the present

language of the first draft. The authors call attention tp
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to the fact that there is an important qualification to the
death o: an intestate with no known heirs, namely that what
is meant is heirs competent to take, and if the heir is dis-
qualified by aliénage or because he was guilty of murder of
the decedent} the property would still escheat. The authors
also call attention to the fact that total intestacy is not
a prerequisite because escheat can take‘place in the case of
partial intestacy. I alsc was concerned about the broad
language “there are no known heirs of the decedent." I felt
it very imporﬁant that the jurisdiction of the State Land
Board should attaéh as it now spelled out in ORS 115.310 upon
the filing of the petition and based upon the allegations of
the petition. If felt it important therefore that the present
jurisdictional arrangement be preserved and that the service
on the State Land Board should be contingent on the allegations
of the petition and not as to whether or not there were in
actualit& any known heirs. (For example, unknown to whom or
by whom). The same criticism would apply to the requirement
that a statement be made that "There are no known heirs of
the decedent." I also think the State Land Board would be
better advised if it was in possession of the copy of the
petition for.appointment of the representative and I have
therefore adopted the present requirement of sending a copy

of the petition.

Section 13.. Appointment of successor personal repre-

septative. (July 14, 1%67)
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I have redrafted former subsection (4) of former section
14 to make it a separate section. The former draft contained
some awkwdrd language which did not make clear the right of
the court to act upon its own motion. I decided it would be
better to redraft this section from the Wisconsin Code
{section 857.15) which iz itself based upon the Model Probate
Cede (section 98). The Wisconsin Probate Code seems to
cover the material in a clean draft.

This section would replace ORS 115.470 and ORS 115.480.
The Wisconsin Probate Code covers both situatioas, first where.
the personal representative ceases to be qualified as provided
in section 8 or becomes incapable of discharging his duties
when the court has the affirmative duty to remove himfvand
the second situation where'fhere has been neglect of duty or
a breach of trust where the court feqﬁtres a hearing upon
either its own motion or upon petition filed with the court.
However, upon petition filed with the court, it does not need
to ciﬁe-the personal representative to appear and show cause,
unless the court feels that grounds of a removal appear to
exist. The‘other-language in the two ORS sections replaced
is téken care of by the language in the.propoégd section:
"When a personal representative ceases to be qualified" with

a reference. to the previous section.

Section 14. Issuance of letters of administrétion.

(July 14, 1967)
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Section 14, subsections (1) and (4) have been drafted
from the Wisconsin Probate Code (section 857.21 and section
857.23) which in turn are based upon the Model Probate Code
{sections 98, 99 and 100). Subsections (2)and (3) of

section 14 are verbatim copies of ORS 115.200 and 115.340.

Section 15. Notice by successor personal representative.

(July 14, 1967)

Section 15 is a new section which spells out when a
successor personal representative has to publish a new notice
to creditors. The present code contains no guidelines for
the procedure by a successor personal representative and there
has been a great deal of uncertainty as to whether the new
administrator or administrator with the will annexed is
required to republish a notice to creditors and whethér the
time under the original publication is extended in such case.
The proposed section 15 makes clear first that if the suc-
cessor personal representative is appointed during the four

nonth period permitted to creditors to file their claims,
he must republish the notice, together with information

which would advise the creditors not only the name of thé new

" personal representative, but the information about the

circumstances requiring the éppointment of the replacement.
In such case, the period for filing claims is extended to
cover the period between the death, resignation, or removal

of the previous executor or administrator and the first
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republication of the notice by the replacement. The section
further spells out that after the four month period for pre-
sentation of claims under the original notice has expired, a
replaced personal representative éppointed after sgch time
does not have to republish notice to creditors. This general

provision is taken from the Washington Probate Code {section

11.40.010)

Section 16. Designation of attorney to be filed. (July
14, 1967)

Section 16 is a new section which requires the personal
representative to file in the estate proceedings the name
and address of the attorney for the estate. This section
seems useful not only for the '~ . information of the clerk
and the probate judge, but is necessary information for a
third party suit may have to deal with the estate and the
personal representative. The section is taken from the
1963 Iowa Probate Code, (section 82), and the Bar Committee
comment under this section reads as follows:

“"New. In other groviéions of the Code, notices

- may be served upon the attorney for the fiduciary in

certain circumstances. This section is necessary in
order to facilitate the use of such provisions."

Section 17. Contest of will. (July 14, 1967)

Section 17, "Contest of Will' is the same as ORS 115.180,
except that the time for the will contest has been shortened
fxém six months to four months to comply with the shortening
@f'th@ period'@f the notice tahcxeditﬂrs from 6 months to 4

months.
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Section 19. Power of court to control conduct of

personal representative; duty of court to supervise. (July 14,
1967) | |

At the July meeting I was directed to check the cases
appearing in the ORS annotations under the last sentence of
ORS 115.490. A check of these sections would indicate that
the following language which follows closely the present
provisions of ORS 5.040 would be more consistent with the
reported cases: "The court has discretionary power to direct
and contﬁol the conduct of personal representatives and
settle their accounts." I think that this section properly
should belong in the chapter under Powers of Court in
Probate, draft #2 in the éresent book. The cases to which
I was referred seemed to interpret ORS 115.490 as granting
to the court a discretionary power rather than pinning a duty

of supervision on the court.
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INITIATION CF PROBATE OR ADMINISTR TION

Section 1. Venue. The venue for the appointment of a
personal representative shall bes
(1} In the county of domicile of the decedent or other

place of abode if the decedent was domicliled im this state; orx

{2) In the county where decedent died ox where any of

byt

is assets are situated if decedent was not domiciled in

this state.

References: Advisory Commit
fims
5

ORS 115.140
126.118

Section 2. Proceedings commenced in more than one
ésﬁntyu‘ If preoceedings for the appointment of a perscnal
representative for the same estate are commenced in more than
one county, they shall be stayed exdépt in the céuéty wﬁere.
first commenced until.fiﬁal detsrmination of venue in the
county where first commenced. If the proper venue is finally
deternined to he in another county, the couri shall cause a
transcript of the procvssdings and all original papers fi1ed

therein, all c@xtified'by the clerk of the court, to be sgent
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",

to the clexk Of the court of the proper county. A procesding
ig éonsidered commenced by the filing of a petiﬁion° The
lgzoc9éding £irst legally commenced for the apgaintment-df a
personal representative of an estate extends to 211 the
pr@pexty.gfithe egtate in thi% stata. .

References: Advisory Committee Minutes :
1/14,15/66 pp. 25 o 27;and Appendix

ORS 115.140
126.116

Section 3. Pleadings and mode of procedure. No parti-

cular p1eadings or forms therecof are required in the exercise
of jmrisdiction;cf_pxobate courts. The mode of ?roéedure in
the exercise of jurisdiction is in the nature of a stit in

egulty except as otherxwise provided by statute. The proceed-
ings shall be‘in writing and upon ths petition of a party in
interesﬁ ox the ardsr of the court. All petitions, reports

and'aCG@unts shall be verified by at least one of the persons

making them or his agent or attorney.

{1) & citation to a partv.
{(2) A verified petition of a party in interest.
{3¥ 2 Subpera. to a witness.

4 o

{5} 2an execution or warrant to enforce its orders and

Orders and decrees.

decresas.
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References: Advisory Committee Minutes 7
. 1/14,15/66 pp. 18 and 19; and Appendix

ORS 115.010

Section 4. Appointment of special administrator. (1} If

any property of a decedent is in danger of being lost, injured
or deteriorating before the appointment and qualificaticn’@f -
a perscnal representative of the estate of the decedent,
the court may appoint a special administrator to take charge
of that property. The petition for appoiﬁtment shall spgcify
the propexty, so far as known, subject to danger and the dangex
to‘which it is subject. The personal z@presentativé shall
qualify by f£iling bond in ﬁhe amount ordered by the couxrt,
conditioned wpon the faithful performance of his trust. The
special administrator may:

{a} Incur expénses for the funeral, burial, or other
disposition of the remaing of decedent in a méﬁner suitable
to the condition of life Qf-the decedent.

(b} ZIncur expensaes feﬁ.the Qr@tecﬁ&@h of-any properﬁy
'of the estate of the decedent against dangeﬁ of lioss orv
injurye

{c) Sell any perishable property of the estate of the
decedent, whether or not listed in thé petition, to prevent

loss, injury or detexrioxation.
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{2} A special administrator shall not approve or reject
clainms of creditors or pay él&imS‘or expenses of administration
or take possession of assets of the estate of the decadent
other than those which are in danger of being lesti injured‘
or d@teridxated pending the a§@éintmeat-and gualification of
a pexsonal representative.

{3} Upon the appointment.and qualificatien,of & personal
repxesentatlve of the decedent the powers of the special
admlnlstfator shall cease and he shall make and file his
account and deliver to the personal representative assets of
the estate in his possession. If the personal representative
objects to the fimal account of the special administrator, the
court shall heax the objectiens, and whethgr or not objectiéns
are made, the court shall examine the final écccunt.. To the
extent approved by the court,  the reasanablé‘fees'of the
special administrater and all @xpenses properly incurred.by
him, including reasonable fees of his attorneys, shall be
paid to the special admihistratgr,as expenses of his
administration.

References: Advisory Committee Minutes
1/14,15/66 Appendix

2/1.8/66 pp. 19 to 22
3/18,19/66 pp° 18 to 20; and Appendlx

ORS 115.330
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Section 5. Petition for appointment of personal

representative. Any person may £ile a petition for the

appointment of a personal repregenitative. The petition shall
include, so far as known, by petitignergﬁ the fellowing
information:

{1} The name, age, domiclile, post-office address, date
of death, place of death, and wage'eaxner Social Sacuzity |
number or Treasurer's identification number of decedent.

{2} The name, residence and péstmaffiae address of the
petitioner, and that the petitionexr is qualifiéd_tc BRYVe.

(3) The faCts'xelied apor to [give the court jurisdiction
and} establish venue.

Comment: Are bracketed portions necessary?

(4} The‘facts relied upon to give thé petitioner the
right to pétit;en,

{(5) Thebnames, relationships to decedent, ages, resi-
dence and post-cffice address of decedent’s heirs, devisees
and legatees.

{6} The estimated value of the property belonging to
the decedent and any other information that would be of assist=

ance to the court in fixing the amount of the bond of the

k*

ersonal representative.

w

ecferences: Advisory Committee Minutes
1/14,15/66 pp. 18 to 21; and Appendix

QRS 115.020
115.47¢

Segtion 6. Qualification of personal representative.
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Any quallf$ed person whom the court finds suitable may serve
as personal repxesantative= A person is not gualified to
serve as pers@nalvrepresentativé-whm is:
| {1} An incompetent. |

{2} A minor.

{3) A person who has been convicted of a felony.

(4} A person sﬁsp@nded foxr misconduct or disbarred from
the practice_oﬁ law, during ;he period of suspension or
disbarment. | |

és) A person who has resigned from the Oregon State Bag
when charges of professional misconduct are under investigation
or when disciplinarxy proceedings are pending against him,
until he is reinstated.

{6) A nonresident of this state who has not appointed
a resident agent to accept service of suminons and process in
all actions, suits and proceedings with respect to the estate
and haé.caused the ap?ointmeét to be filed in the probaté
proceedings.

Refexrences: Advisory Committee Minutes

1/14,15/66 Appendix

2/18,19/66 pp. 28 and 29

3/18,19/66 pp. 31 to 33; and Appendlx

ORS 115.410
115.420

Section 7. Preference in appointing perscnal represen-

tative. In appointing a personal representative the court

shall give preference as follows:
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(1)
(2).
(3)

(4)

The person named in the will.
The surviving spouse of decedent.
The nearest of kin.

The nominee of the nearvest of kin.

References: Advisory Committee Minutes

1/14,15/66 pp. 21 to 24; and Appendix

ORS 115.190
115.310

Section 8. Testimony of attesting witnesses o will. {1)

Upon the hearing of a petition for the appointment of a

personal representative if the hearing is ex-parte, before

contest is £iled, and involves the proof of a will, an

affidavit of an attesting witness may be used instead of the

perscnal presence of the witneésg in court. The witness may

give evidence of the execution of the will by attaching to

‘his affidavit a photographic ox .photostatic copy of the will,

‘and may identify the signature.of the testator and witnesses

to the will by use of the copy. The affidavit shall be

received in evidence by the court and have the same welght

2as to matters contained in the aﬁfidavit'as if the testimony

were given by the witness in opén court. The affidavit of

the atitesting witness may be made at the time of execution

of the will oxr any time thereafter.

(2)

However, upcn motion of any person interested in

the estate, filed within 30 days after the order admitting

the will to probate is made [, or in the discretion of the

court within that time,] the court may require that the

witness making the affidavit be brought before the court.
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o

[for further examination.] If the witness is outside the
reach of a subpena, the court may oxder that the deposition
of the witness may be taken in the manner provided by ORS
chapter 45. [for the taking of a deposition.] {and upon
noticet® the proponent or his attorney. )
Comment.: Are bracketed portions necessary?

| {3) In the event of contest of the will or a petition
that the probate be conducted in solamn form, proof of any
facts shall not be made by affidavit and proof shall be made
in the same manner as facts in a suit in equity.

{(4) If the evidence of none of the attesting witnesses
is available, by affidavit, deposition or testimony, the
court may allow proof of the will by testimony or other
evidence that the signatures of the testator and at least
cne of the witnesses axe genuine.

References: Adviscry Committee Minutes

1/14,15/66 Appendix
2/18,18/66 p. 9

ORS 115.17¢

Section 9. Hearing when no will. If there is no will

the court shall hold a hearing on the petition of the personal
representative and appoint a qualified person to act in that
capacity.

Comment: Added by Legislative Counsel.

Section 10. Necessity and amount of bond; bond notwith-

standing will. The personal representative shall not act in
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that capacity until he files with the clerk of court a bond
executad by a surety company authorized to trangggt surety
business in the State of Oregom. [ and approved by the
endorsement thexeon of the Judge.] The bond shall be in favor
of all interested parties and conditioned upon the perscnal
representative faithfully performing the duties of his trust.
The court shall have the discretion of setting the amount
of the bhond nbtwithstanding any provisicn in a will that no
bond be required. The hond shall be in an smount adequate
to protect interested parties. In no event shall the amount
of the bond be set ét less than $1,000. In setting the amount
of the bond the court shall take into consideration:

(1} The size of thevestatem

{2} The anticipated income during administration.

{3} The character and liquidity of the assets.

{4} The probable indebtedness and taxes.
References: Advisory Committee Minutes

2/18,19/66 pp. 29 to 33; and Appendix
3/18,18/66 pp. 33 to 35; and Appendix

ORS 115.430

Section 1l1l. Increasing, decreasing oxr reguiring new bond.

The court may increase, reduce the amount of bond, or require
new bond, if it appears to the court that the bond was inade-
gquate or excessive or new bond is necessary. When a new bond
has been lapproved and] filed the court may order the surety

on the former bond be discharged from any future acts or
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omisgions by the personal represzentative. *
References: Advisory Committee Mir

Minutes _
2/18.19/68 pp. 2% to 35; and Appendix
3/18.19/66 pp. 33 to 35; and Appendix

ORS 1L15.430
L15.440

115.45¢0
115.460

% {Confer ORS 33.510, 33.520)

Section 12. Letters testamentary or of administration.

(1) When a will is proved letters testamentary shall
be issued to the persons therein named or to those of them
that give notice of their acceptance of the trust and are
otherwise gualified. If the persons named in the will are
disqualified or decline to accept their trust, or in the
event there is no will, letters of administration sghall be
issued to the person or persons gualified.

{2) When a bank or trust company is named in a will as
perscnal representative, or is the petiti@nar for letters of
administration, and the company has converted, consolidated
with another bank or has sold its trust and fiduciary business
or department to another bank or trust company, pursuwant to
law, letters may be issued to the converted, consolidated or
purchasing company if otherwise qualified.

References: Advisory Comuittee Minutes
3/18,19/66 pp. 34,35,39 and 40

’



INITIATION OF PRCBATE OR ADMINISTRATION
lat Draft

Maxch 27, L1967

Page 11

Section 12a. Forms of letters of testamentary and of

administration. Letters testamentary and letters of adminis-

tration may be issued to the perscnal representative in the
following form:

"LETTERS TESTAMENTARY®

NOO

"THYIS CERTIFIES that the will of deceased,; has

been proved and hag (have) been appointed and

is (are) at the date hereof the duly appointed, qualified and

acting

(Executor (s) or Administrator (s} with The Will Annexed)
of the will and estate of said decedent.

"IN WITNESS WHERECF, I, as Clexk of the Court

of the State of Oregon for the County of , in which

proceedings for administration upon said estate are pending,
do hereto subscribe my name and affix the seal of the said

court this day of , L9 .

Clerk of the Court

By

Deputy ™
{Seal)

References: Advisory Committee Minutes
4/15,16/66 w. 7

ORS 1l5.210
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"LETTLRS OF ADMINISTRATION®

"THIS CERTIFIES that has (have} been appointed

and is f{are} the duly appointed, gqualified and acting adminis-

trator {g) of the estate of . deceased, and

that no will of said decedent has been proved in this court.

"IN WITNESS WHEREQF, I, as Clerk of the . Court of
the State of Oregon for the County of ; in which

proceedings for administration upon said estate are pending,
do hereto subscribe my name and affix the seal of the said

court this__ day of , L9 5

Clerk of the Court

{Seal}

Deputy™

References: Advisory Committee Minubtes
1/14,15/66 Appendix

2/18,19/66 pp. 10 to 12
4/15,16/66 pp. 7 and 8

ORS 115.210

Section 13. Publication of notice by personal represen-

tative. (1} Promptly after his appointment a personal repre-

sentative shall cause a notice of his appointment to be

published once in each of two succassive weeks in:
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{a) A newspaper published in the county in which the
probate proceeding is pending; o

{(b} If no newspaper is published in the county where the
probate proceeding is pending, in a newspapsexr designated by
the court.

(2} The notice as provided in subsection (1) of this
section shall include:

{2) The name of the decedent.

{b) The names and post-office address of the personal
representative and his attorneys, if any.

{c) Whether a will of the decedent haz been admitted to
probate.

(d) A statement regquiring all persons having claims
against the estate of the decedent to present their verified
claims to the personal representative at the address stated
in the notice within four months from the date of first
publication of notice.

(e} The date of the first publication of the notice.

(3) A perscnal representative shall file in the probate
proceeding proof by an affidavit of the publicaticn of notice
required by this section. The affidavit shall include a copy
of the published notice.

References: Advisoxy Committee Minutes
1/14,15/65 Appendix
3/18,19/56 pp. 20 to 30; and Appendix

ORS 116.505
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Section 14. Notice to halrg, devisees and legatees.

eN A Q@rsenal repzesenﬁative shall cause a copy of the
published ncﬁice_pzoviaadvfor.in.SQCtian_““; to be mailed to
each known heir of the decedent at his last known adéress, if
the decedent died intestate. If the decedent died téstate
thevpersenal representative shall cause a copy of the published
notiqe_prgviﬁed for in gection _  to be maileng©~tha-3@uuse'
andilinsal heifs-@f.ths'téstatgz Wwha a;e’ngt.§rgvided for by
the will ané to éach deviseé and legate@ named therein at
thelir last>kn0wn‘&ddré55¢ If the.perééhal representative is
an heir,-devisee‘or legatee, no mailing to him is requiredé
If theé personal representative is not able to ascertain the
address of any of<thevparties to whom notice is to be given,
the mailing of nétice to those parties is eicusad,

(2) If the decedent died intestate and.there are no
“known helrs éf the decedent, the persdhal representative shall
cause a copy of the published notice provided'for in section

and a stét&m&at that there are no known heirs of thg
decedent to be mailed to the clerk of the State Land Board.
ﬁefeﬁeﬁéess Advigory Committee Minutes

1/14,15/66 Appendix
3/18,19/66 pp. 21 tQ 28

CRS 115.220
{4} 2ny person interested in the estate may file a
petition for the removal of the personal representative on

the grounds that he has become disgqualified for appointment
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or has been unfaithful to or neglecitful of his trust. Upon
the petition being filed the court shall issue an ordex
dire@ting the personal representative to appear and show cause

why he should not be removed as personal representative. A
g

upon the perscnal xepresentative and his surety, or, if the
personal representative after due diligence dannot be found
within the state, service may be made on the attorney and |
sﬁrety of the persorial reprasentative. Uponvthe hearing the
court mayiczdez removal of the personal representative and
revocation of his letters.
Referenceé; Adviséry-Cemmittée Minutes

1/14,15/66 Appendix

2/18,19/66 pp. 1% to 16
3/18,198/66 pp. 35 to 37

ORS 115.470
115.48¢

Secticn 15. Appeointment of successozr personél represen-
tativé; (1} When a.peraanal repxeééntative'ce§535'toﬂquélify,
dies, is removed by-the cauxt; or resigns and the resignation
is accepted by thé codrt, the court géall appoint-a new
perscnal representative.

{2} Vhen one or more jointlperscn&l_re?resentatives
ceases to gualify, dies, is removed by the court};or'resigns

and the resignation is asgcepted by the court, the remaining.
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persconal rapresentative oxr repressntatives shall continue to
administeﬁ the estate. |

(BEF Evexy power exercisable by‘& fazmex personal xepren

sentativé shall be aﬁazcisabi& by a new rh?bonal rcpies ntative

appointed as provided in subsection (1) of this section or by
the remaining psysonal repxesén&ati@a or regreaﬁﬁtétives of
joint personal representatives referred ©o in subsection {(2)
¢f this secition. Héwevezg when the terms of a will clearly
ind&catc that powers ngen by the will ave tec be the personal
powers of a particular person or pexabnsp those powers shall
no; be exercised by zayone but that person OrX PSLsSOns.

References: Advisoxy Committee Minutes : '
3/18,.19/66 pp. 35 to 3%; and Appeandix

ORS 115.540 115.520
115,310

Secticn 16. Notice by new perscnal representative. Wwhen

a new personal representative is appointed as provided in

ORE . and the original perscnal representative
gave the notice xeguired by ORS , and the tims for f£iling
claims has expired, the new personal representative does not

have to give notice as reguired by ORS ' « However, if

notice was not given or the time had not expired for filing
claims, the new personal representative shall give notice as

if he was the original personal zepzescntatlve as provided by

gq:.

ORE < dn d

tion the notice sbali provide that the

original personal rapredentatlve caased to qualify, died, was
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removed by the court or resigned, the date of death, removal
or resignation and the date of appointment of the new personal
representative. Proof of notice shall be made as prxovided in

CRS ' °

References: Advisory Committee Minutes
3/@8,19/66 pR. <3 to 30

Section 17. . Proceedings when will found after adminis-

tration granted. If, after administration has baen granted

upon an estate, a will of the deceased is found and proven,
the letters of administwation shall be revoked and letters

testamentary issued.

References: Advisory Committee Minutes

1/14,15/66 Appendix
2/18,19/66 page 17 -

_ORS 115,340

Section 18. Designation of attorxney to be filed. The

designation of the attarhey or attorneys employed by the
personal vepxesentative, if any, to assist him in the.adﬁinisw
tration of the estate, shall be filed in the probate prﬁceédings'
and shall inélude the name and postnoffice addreéé of the
attorney or atﬁerneysa

Section 19. Duty of court to supervise. It is the duty

of the court to exercise supexvisory control over a personal
repregentative Lo insure that he faithfully and diligently

performs the duties of his trust,
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ORS 115.490

Section 20. Cantest.e* will, When a will has been

Qdmltted to probkate, any persocn interested may, at any
time within six months after the date of the entry in the
court journal of the order of court admitting the will to
probate, contest probate or the valid' ty of the will,

References: Advisory Committes M

inutes
1/14,15/6¢ Appendix
2/185l9j66 pp. % and 10

QRS 115.480

Section 21. ORS 93.1%0 is amended to read:
$3.190. (1) BEvery conveyaunce, deed of trust, mortgage
or devise of sn interest or liem in or upon real or personal

tees or iexecutﬁrsl

Lﬂ

property to LwWOo O mMOre persons as trus

personal r@pregﬁnt&tivag creatas,a doint Lena,cy in auﬂh

interest or lien in tha trm tees or f[executors] gezs&naé

ra p %@nt&th&SLnl ss it is expressly declared in the

conveyance, deed of trust, mortgage or devise that the

_ﬁrustees or {[executors] persgnal representatives shall

take or hold the property as tenan&s in common or etherw se.
fZ} &f the conveyance, deed of t£u5t, mox tgage ox
devise provides for £illing any yacancy in the office of

trush e or {executor] p@rseﬁal repreaentatvvep it may

{
5"1

bé illed as therein provided excepting that a court of

iy o °

competent jurisdiction may f£ill a wvacancy in the trusteeship

o
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