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CLAIMS

Seetlon 1. Presentatlion of clalms; time limitations.

{1) Claims against the estate of a decedent, other than claims
of the personal representative as creditor of the decedent, shall
be presented to the personal representative.

(2) Claims presented within four months after the date of
the filrst publication of notice of appointment of the personal
representative shall be pald, as provided in ORS s, before
claims presented after the four-month period. |

(3) Claimsfnot presented before the expiration of 12
months after the date of the first publlczation of notice of
appointment of the personal representative, or beforé the date
'the personal representative flles his final account, whichever
ogeurs first, are barred from payment.

(4) 1r a claim 1s presented after the expiration of the
12-month period, bﬁt before the final account is filed, the
claim 18 not barred if the court shall find that the late
presentment was caused by excusable neglect.

Seetion 2. Form and verification of claims. Each claim

presentéd shall:
{1) Be in writing.
{(2) Describe the nature and thé amount thersof, if

aseertainable.,

(3) State the names and addresses of the claimant and

his attorney.
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(4) Be accompanied by the affidavit of the claimant or
someone on his behalf who haé personal knowledge of the fact,
stating that the amount claimed is Justly due, or 1f not due,
when 1t will or may become due; that no payments have been

made whieh are not credited; and that there 1s no just offget

thereto; to the knowledge of the affiant, except as stated.

Section 3. Walver of presentment or defect_of form. The
presentment of a ciaim énd any defect of form or insufficlency
of a claim presented may be wai#ed’by the personal representative
or by the court.

Section 4. Written evidence of»claim. When 1t appears

that there 1s written evidence of a claimﬂpresénted to the
personal representative, the personal representative may de-
mand that the evlidence bé produced or its nonproduction accounted

for.

Section 5. Claims on debts due. If.a_claim on a debt
due is presented and allowed, allowance shall be in the amount

of the debt remaining unpaid on the date of allowance.

Secticn 6. Claims on secured debts due. (1) A claim
on a debt due for_which the creditor holds gsecurity may be pre-
sented as a c¢laim on én.unsecuréd debt due, or the creditor“
may elect to rély entirely on the security,withou% presentation
of the claim. '

(2} 1If the claim 1s presented, 1t'sha11”describe,the

security. If the security is an encumbrance that is recorded,
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1t is sufficient to_describe the encumbrance by reference to
the volume, page, date and place of recording.

(3) If the claim is presented and allowed, allowance
shall be in the amount of the debt remaining unpaid on the
date of allowance.

(4) If the creditor surrenders the security, paymend
shall be on the basis of the amount allowed.

(5) If the creditor does not surrender the security,
payment shall be on the basis of:

(a) If the creditor exhausts the security before re-
ceiving payment, the amount allowed, less the amount realized
on exhausting the security; or

(b) If the creditor does not exhaust the security before
receiving payment or does not have the right to exhaust the
securlity, the amount allowed, less the value of the security
determined by agreement or as the court may order.

(6) The creditor shall not exercise remedies reserved
under his security until 30 days after the claim 1s presented
and after notice to the personal representative of his intention
to exepciée his remedy, but the court, on cause shown, may
shorten the period. |

(7) The personal representative may convey the secured
property to the creditor in consideration of the release of
the security and satisfaction or partial satisfaction of the

claim.
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Section 7. Debts not due. A claim on a debt not due,

whether or not the creditor holds security therefor, may be
presented as a claim on a debt due. If the elaim is allowed,
allowance shall be in an amount equal to the value of the debt
on the date of allowance. Payment on the basis of the amount
allowed discharges the debt and the security, if any, held

by the creditor therefor: but the creditor, after allowance
of the claim, may withdraw the claim without prejudice to

his other remedies.

Section 8. Contingent and unliquidated_claims. (1) &

claim on a contingent or unliQuidated debt shall be presented
-as any other c¢laim.

(2) If the debt becomes absolute or liquidated before
distribution of the estate, the claim shall be paid in the same
manner as absolute or liquidated claims of the same ¢lass,

(3) If the debt does not become absolute or liquidated
before distribution of the estate, the court shall provide for
payment of the claim by any of the following methods:

(a) The creditor and personal representative may de-‘
termine, by agreement, arbitration or compromise, the value
of the debt, and upon approval thereof by the court, the claim
may be allowed and paild in the same manner as a c¢laim on an

absolute or ligulidated debt.
(b) The court may order the personal representative to

make distribution of the estate, but to retain sufficient funds

to pay the claim 1f and when the debt becomes absolute or
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liquidated. The estate may not be kept open for this purpose
more than two years after distribution of the remainder of the
estate. If the debt does not become absolute or liquidated
within that time, the funds retained, after payment therefrom
of any expenses accruing during that time, shall be distributed
to the distributees.

(¢) The court may order the personal representative to
make distribution of the estate as though the claim did not
exist. If after distribution the debt becomes absolute or
liquidated, the distributees are liable to the creditor to
the extent of the estate received by them. Payment of the
debt may be arranged by creating a trust, giving a mortgage,
securing a bond from é distributee or by such other method
as the court may order.

Section 9. Compromise of claims. The personal repre-

sentative may compromise a claim of or against the estate of
a decedent.

Section 10. Claims of personal representative. A claim

of a personal represehtative shall be filed with the cierk-of
the court within the time required by law for preséntment of
claims and shall be presented to the court for allowance or
disallowance. Upon application by the personal representative
or by any person interested in the estate the claim may be
reconsidered by the court on the hearing of the final account

of the personal representative.
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Section 11l. Payment of claims. Upon the expiration of

four months from the date of the first publication of his
notice of appointment, the personal representative shall, after
making provision for family support, for expenses of adminis-
tratiqn, for claims already presented which have not been
allowed or whose allowance has been appealed and foé claims
which may yet be presented, proceed to pay the claims pre-
sented within four months after the date of the first publi-
cation of notice of appointment and allowed agalnst the estate,
in the order of priority hereilnafter prescribed. After payment
of those claims, claims presented after the four-month perliod
shall be paid in the same order.

Section 12. Order of payment of debts and expenses. (1)

If the applicable assets of the estate are insufficient to pay
all claims in full, the personal representative shall make
payment in the following order:

(a) PFamily support.

(b) Expenses of admlnistration.

(c) Expenses of a plain and decent funeral and disposition
of the remains of decedent.

{(d) Debts and taxes with preference under federalllaw.

(e) Reasonable and necessary medical and hospital expenses

of the last illness of the deéedent, inecluding compensation of
persons attending him.

(f) Taxes with preference under the laws of this state
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which are due and payable while possession is retained by the
personal representative.

(g) Debts owed employes of the decedent for labor per~
formed within the 90 days immediately preceding the date of
death of the decedent.
| (h) The claim of the State Public Welfare Commission for
the net amount of public assistance, as defined in ORS 411,010,
paild to or for the decedent, and the claim of the Oregon State
Board of Control for care and maintenance of any decedent who
was at a state institution to the extent provided in ORS
179.610 to 179.770.

(i) All other claims against the estate.

(2) If the applicable éssets of the estate are insufficient
to pay all claims or expenses of any one class spedified above
in full, each c¢laim or expense of that elass shall be paid only
in proportion to the amount thereof.

Section 13. Allowance and disallowance of elaims. (1) A

claim przsented to the personal representatiVe shall be con-
sidered allowed as presented unless within 60 days after the
date of presentment of the claim the personal representative
mails or delivers a notiée,of disallowance of the eclaim in
whole or in part to the claimant or to his attorney. The
personal representative shall file in the estate proceeding
the claim as presented and-the notice of dlsallowance.

(2} A notice of disallowance of a elaim shall inform

the claimant that the claim has been disallowed in whole or
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in part and, to the extent disallowed, will be barred unless
the claimant proceeds as provided hereafter.

(3) Not less than 30 days prior to the filing of the
final account the personal representative may rescind his
previous allowance of an unpaid claim, if the claim was al-
lowed because of error, misinformation or excusable hegleet.
Notice of rescission of prior allowance of the claim shall
be gilven by mailing or delivering a notice to the claimant or
his attorney stating that the prior allowanece had been rescinded
and the reasons therefor. . | '

Section 14. Procedure by claimant on disallowance of

claim. . (1) 1If the personal representative disallows a elaim
in whole or in part, the claimant, within 60 days after the
date of mailing or delivery of the notice of disallowance, may
either: |

(a) File 1nvthe estaté proceeding a request for summary
determination of the claim by the probate court, with proof
of service of a copy of the request upon the personal repre-
-sentative or his attorney; or | |

(b) Commence a separaté action or suit against the per-
sonal representative on the claim in any court of competent
Jurisdlction. The action or suit shall proceed and be tried

as any other actlon or suit.

(2) If the claimant fails to request a summary deter-

mination or falls to commence a separate action or suit as
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provided in subsection (1), the claim, to the extent dis-

allowed by the personal representative, is barred.

Section 15. Separate action or suit required by perscnal

representative. If the claimant files a request for summary

determination Qf the c¢laim as provided in ORS , the
personal representative, within 30 days after serviece of a
copy of the request upon the personal representative or his
attorney, may notify the claimant in writing that if he desires
to prove the claim he must commence a separdte action or suit
against the personal representative on the claim, within 60
days after receipt of such notice. If the claimant falls to
commence a separate action or suit within 60 days after the
date of service of the notice, the claim, to the extent dis-~
allowed by the personal representative, is barred.

Section 16. Summary determination procedure. In a pro-

ceeding for summary determination by the probate court of a
claim disallowed in whole or in part by the personal representative:
(1) The personal representative shall move or plead to
the claim as though the ¢laim were a complaint filed in an
action or suit. .
(2) The court shall hear the matter without a jury after
notice to the clailmant and personal representative. Upon the

hearing the court shall determihe the ¢laim in a summary man-

ner, and shall make an order allowing or disallowing the claim

in whole or in part.
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(3) Nc appeal may be taken from the order of the court

made upon the summary determination.

Section 17. Interested persons heard in summary deter-

mination or in sepasrate actlon or suit. Any person interested

in the estate may be heard in a proceeding for summary deter-
mination by the probate court of a claim, and may intervene
in a2 separate action or suit against the personal represen-~
tative on the claim.

Section 18. Creditor may obtain order for payment. A

creditor whose claim has been allowed or established by sum-
mary determination, action or suit, andvhas not received pay-~
ment within six months after the date of the first publication
of notice of appointment of personal representative may apply
to the court and secure an order directing the personal repre-
sentative to pay the claim to the extent that funds of the
estate are avallable for such payment.

Section 19, Waiver of statute of limitations. A elaim

barred by the sfatute of limitations may not be allowed by

the personal representative or by any court except upon the
written direction or consent of those distributees and creditors
who would be adversely affected by allowance of the claim.

Section 20. Extension of statute of limitations. If a

claim is not barred by the statute of limitations on the date
of death of the decedent, thé claim is not barred by the statute

of limitations thereafter until at least one year after the

date of death.
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Section 21. Repeal of existing statutes. ORS 116.510,

116.515, 116.520, 116.525, 116.530, 116.535, 116.540, 116.545,
116.550, 116.555, 116.560, 116.565, 116.570, 116.575, 116.580,
116.585, 117.030, 117.130, 117.120, 117.130, 117.140, 117.150,

117.160, 117,170, 117.330, 117.340, 117.380 and 117.390 are

repealed.
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COMMENTS
Section 1. Presentation of claims; time limitations.

Thisz section would replace ORS 116.510 with, however, two differ-
ences. First, as noted in the comment on Section 8 of the chapter
on Dutles and Powers of Personal Representatives, the period for
priority of claims has been shortened from six mconths to four
months. Second, while under the present statute claims arxe
barred if not presented before the final account is filed, sub-
section (3) would bar claims if they are not presented either
before the expiration of 12 months from the first publication _

of notice to creditors, or before the filing of the final account,
whichever occurs first. However, a claim presented after the
12-month period but before the final account is filed is not
barred if the court finds the late filing was the result of
excusable neglect. The purpose of the 1l2-month provision is

to pexmit a determination of the estate indebtedness and partial
distribution within a reasonable time when estates cannot be
closed for an extended periocd.

Section 2. Form and verification of claims. This section

is a rewritten version of ORS 116.515. However, subsec:ions (2)
and (3) call for necessary information which is not detailed by

the present section.

Section 3. Waiver of presentment or defect of form. This

section iz taken from Section 302, Texas Probate Code, énd

does not have an exact counterpart in the present code. It
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provides protection to the persomal representative in making
payment on a claim whick does not comply with statutory
requirements but represents a legal ocbligation of the estate.

Section 4. Written evidence of claim. This is an edited

version of the last sentence of ORS 116.515.

Section 5. Claims on debts due. This section and the

Sections on secured debts, debts not yet due, and contingent
claims would replace ORS 117.120, 117.130 and 117.170. Your
comnittees considered it preferable to treat in separate sections
the classes of claims covered by the present section. Section §
provides, as does ORS 117.170, that the allowance of a due clainm
shall be in the amount of its value at the date of allowance.

Section 6. Claims on secured debts due. This section

follows the general wording of Section 3-511, 1967 draft Uniform
Probate Code. 1t expresses‘the option of the creditor to either
file a claim as a nonsecured debt, with surrender of his security,
or to rely on his security without presentation of a claim. On
the other hand, if the creditor files a claim but retains his
security, he is entitled to the value of the claim less the
amount already realized on the security or less the agreed value
of the security upon which the value of the security has not
been realized. .

To provide the personal representative an opportunity to
deal with the secured creditor and protect the interests of the

‘estate before a foreclosure of the security is instituted,
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subsection (6) requires that foreclosure of the security cannot
be commenced until a claim is £iled, notice is given the
personal representative, and 30 days elapse after the claim is
filed, unless the court shortens the time.

Subsection (7) gives the personal representative the right
to convey the secured properﬁy to the creditor in satisf&ction

of the claim and in consideration of the release of the security.

Section 7. Debts not due. The effect of this section is

the same as ORS 117.170 which states: “A debt not due upon being
presented shall, if absclute, be satisfied by the payment of

- .such sum as the court or judge thereof may prescribe by order

"to be equal to its present value.”™ Since the provision would
in effect require a discount of the unmatured claim as of the
present value the creditor is for his protection given the
right to withdraw the claim after allowance without prejiidice
to his other remedies on the claim.

Section 8. Contingent and unliquidated claims. This

section follows the same format as the preceding sections. The
language follows closely Section 424 of the 1963 Iowa Probate
Code. It meets the problem of the contingent or unliquidated
claim by giving the personal representative and the creditbr
the option of reaching an understanding on the value of the
debt and, upon approval by the court, having the claim paid in
the same manner as an absolute or liquidated debt. On the
othexr hand, the court may order the personal representative to

withhold sufficient funds to pay the claim if and when the debt
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becomes absolute or liquidated. However, there is a limitation
of two years on the time the estate may be held open for this
purpose. If distribution is made subject to the contingent or
unligquidated claim, liability therefor is transferred to the
distributees and broad discretion is given the court to secure

the payment of the debt when and if it may become payable.

Section 9. Compromise of claims. For a similar provision,

see Section 473.427 of the Missouxri Prcocbate Code and Section 859.31
of the 1967 Wisconsin Probate Code. No comparable provision is
found in ORegon Revised Statutes, but the good sense of this
provision to estate administration seems clear. In view of the
broad discretion and the responsibility and accountability given
the personal representative in the proposed code, court approval

is not reguired when a claim by the estate or against the estate

is compromised. It should be boxrne to mind, however, that the
personal representative is authoriéed to seek the guidance and
direction of the court whenever he so desires.

Section 10. Claims of personal representative. This

section would replace ORS 116.580 and 116.585. The section
requires presentation to the court for allowance or rejection

as now provided. Upon application of the personal representative
or otherx interested percon reconsideration may be had at the

hearing on the final account.

Section 11l. Payment of claims. This section embodies ths

provisions of ORS 117.030 and 117.110. The language is adavted
from Section 3~508 of the 1967 draft Uniform Probate Code. The
¢
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present six months' period for priority of claims paymeni has
been changed to four months as commented upon previously.
Prioxity claims may be paid as soon as the four months®' period
has expired, and the personal representative does not have to

wait for court order or account to be filed,

Section 12. Ozxder of paymant of debts and expenses.

Although this section preserves the pricorities as set out in
ORS 117.030 and 117.110, except é@-n@t@d later, the language
follows Section 3-506 of the 1967 draft Uniform Probate Cods.
However, the priority of the eupenses of last sickness has been
. changed to conform to the priority of federal taxes under

. Eederal law. Secured debts ar@'¢©ver@d by Section 6 and are
not given priority as now provided by ORS 117.1106. The pro-
vizion for “expenses of last sickness"” has been reworded to
— ihclude not only medical and'héspggal expensaes but @xé@naes for
compengation of persons att@nding,the deceased. Subsecﬁiéﬁ {2)
is a paraphrase of ORS 117»14003‘

Section 13. Allowamnce and disallowance of claims. Sub-

section (1) embodies a different approach than that now pro-
vided by ORS 116.520, in that under the proposed code it is
unnecegsary to endorse the all@&énce on the claim. Under tie
proposed code, unless the personal representative within &0

dayes after the claim is presented sends a notice of dissllowance
to the claimant, the claim is automatically allowed. Your com-

mittees considexed that the present practice of requiring an
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endorsenent of allowance upon each claim imposes an unnegassary
duty on the personal representative. It was recognized that
ordinarily the claims filed are examined and allowed and that
affizmative action should be reguired only in the case of
claims which had to be disallowed. The prasent provision for
avtomatic rejection unliess action is taken seemed to vour com-
mittees opposed to usual practice, in that a legitimate
claimant should be entitled to assume he would receive payment
of his debt in the same nanner as if the decedent were alive,
unless notified to the contrary.

Subsection (3}, however, preovides protectiocon to the
personal representative by allowing him a wescission of &
previous allowance of the claim by reason of errer, misinformation

er excusable neglect, with notice to the claimant or his attorney.

Section 14. Procedure by claimant on disallowance of

claim. This and the following sectioms covering the procedure
on disallowance of a claim would replace ORS 116.525 through
116.558. Under the @t@g@@@d'codefth@ claimant is given the
option of either asking a summary hearing or having the matter
tried as a sepaxate action or sult. However, the proposed
code, in giving the sam2 elesction as now provided by Oregon
Revized Statutes, departs from present practice in that, if &
mrary heaving is x&qu@@t@ﬂﬁ_n@‘&ppeal may be taken from the
order on the summary hearing. The claiment is given 60 days
to request sumpary determinction or commence a separate action.

Section 15, Separate action or suit reguired by
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personal. representative. This section gives the personal

representative the right to ask a separate action or suit as
is now proevided by ORS 116.525. Unless after such a demend a
claimant files the agtion,; the claim iz considered barwed.
This is similar to the provision in ORS 116.545.

-

Section 16, Summary determination procedure. This

section is similar in content to ORS 116.%30 except that
guidelines are provided for the procedure involved. However,

as mentioned, it shouvld be noted that no appeal may be taken
from the summary determination by the probate court. This
provigion was put in so that the present duplicate procedure

on contesting rejected clainms would be eliminated under the
proposed code. Please ancte that the regulrement of ORS 116.555
of testimony other than that of the claimant has been eliminatsd.
It was considered preferable not £o bind the court in this
mattar.

S e,

Section L7. Interested persong heard in summary

determination or in ssparate action or suii. It iz deamed

important that specific rights be glven to interested persons
to eppear either in the summary hearing on disallowance of a
claim or in the separate action or suit brought for its
deternination. Reference is made here to the definition of
interssted person, which includes heirs, deviseesg creditors
and others having a property right in or claim againg: the

estate and fiduciaries reprasenting interested persons. The

S

©

ganeral wording of this saction is taken from Section 313,
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Texas Probate Code. It carries out the same provision for
'appearance by interested parties as ORS 116.580 and 116,585,

Section 18. Creditor may obtain order for payment. The

language is taken from Section 3-508 of the 1967 draft Uniform
Probate Code. This useful section should enable allowed or
contested claims to be paid after determination without-uhdue
delay, and will be of benefit in expediting the closing of
estates.

Saction 19. Waiver of stat&te of limitations. This

section is a departure from ORS 116.555 which provides fdr an
_ébsalute bar whether the statute is pleaded or not. See
Section 411, 1963 Iowa Probate Code, which allows the personal
representative discretion whether or not to plead the Statute
of Limitations on a claim he believes to be just. .Your com-
mnittees decided that a better approach was to give the right
to waive the statute to those diatributees and creditors wheo
would be advexsely affected if‘thé statute were waived.

. Situations cén be visualized in solvent estates where the
_.beneficiaries would desire that an otherwise just claim be paid
and the statute not be invoked..

Section 20. Extension.of,statute of limitations. Your

.committees felt the'one year_ethnsion would be sufficlient to
.allow a creditor to file his claim or to institute adminisiration
gjﬁroceedings. The language iﬁ.that of Section 412, l§63'zOWa

Probate Code, except that the period has been changed. from six

months to one year. The one year period conforms to 035 12.190
and 12.220.



Proposed revised Oregon probate code
CLAIMS

2nd Draft

February 13, 1968

COMPARATIVE SECTION TABLE

Prepared by
Stanton W. Allison

Draft Sections ORS Sections
1 116.510
2 116.515
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4 116.515
5
¢ 116565, 6575 "’
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11 | 117.030, 117.110
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17.
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CLAIMS

Section 1. Presentation of claims; time limitations.

Except as otherwise provided (imsert "by law” or veferences
to eppropriate sections):

{1} 411 claims against the esitate of 2 decedent ., other
than claims of_the personal representative as ecreditor of
the‘deced@nt, shall be presented to the pevscnal repre-
sentative. v

{2) .Claims pregented within four months afiter the
date of the first publication of notice of the appointment
of the personal representative shall be paid» as provided
ih~aectioﬁ 12 of this Act, before claims presented after the
four-month periodﬁ' |

{(3) Claims not presented before the expiration of 12
months after the date of the first publication of notice of
the appointment of the personal representative, or before
the date the personal representative files hié final account,
which@verioceﬁrs first, are barred from payment; but the
claim of 2 c¢laimant entitled to equitable relief due to
peculizp cir@umstanqés is not so barred. |
References: Advisory Committes Minutés

1415,16/66 pp. 20 to 284, 34
5/20,21/66 p. 11

Gooding's Draft, 4/1/66 sections 3 and 4
ORS 116,510
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Section 2. Revival of action without claims presentation.
An action against a decedent commenced before and peﬁding on
the date of hls death may be revived as provided by law with-
out ﬁresentation of a c¢claim against the estate or the decedent.

References: Advisory Commlttee Minutes

Gocding's Draft, U/1/66, sectilon 1

Section 3. Form and verification of c¢laims. (1) Each

claim presented shall:

(a) Be in writing.

{(b) Describe the nature and the amount thereof, if
ascertainable,

(¢} State the names and addresses of the claimant
and his attorney.

(aj Bé accempanied'by the affidavit of the claimant,
or sémeone on his behalf who has perscnal knowledge of the
fact;, to the effect that the amount claimed is justly due,
or if not duwe, when it will or-may become due; that no pay-
ments have heen made thereon}which are not credited; and
that there is no just offset thereto, to the knowledge of
the affiant, except as therein stated..

(2) Any defect of form or any insufficiency of a claim
presented may be waived by the'pefSOﬁal represéntative or
the cogrt.

References: Advisory Committee Minutes
4/15,16/66 pp. 21 and 22
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Section 4. Written évidéﬁce'of claim, When_ituappears
or 1s alleged that;there is any written evidence of a claim
presénted to the personal representative, the personal repre-
séntative may demand that the evidence be produced or its
nohproduction accounted for.

References: Advisory Committee Minutes
4/15,16/66 p. 21

‘Gooding's Draft, 4/1/66, section 2
ORS 116.515 and 126.321 ‘

Section 5. Claims not due. A claim on a debt not due,

whether or not the creditor holds security therefor, may be
presented as a claim on a debt due. ‘Xf the elaim is presented
and allowed, allowance shall be in an amount equal to the
value of the debt on the date of allowance. Payment on the
basis pf the amount finally allowed discharges the debt and
the seéurity, if any, held by the craditor therefor: but the
creditor, after allowance of the claim, may withdraw the claim
without prejudice to other remedies.
References: AdvisoryvCommittee Minutes B

‘ ' 4/15,16/66 pp. 25 to 28, 31 and 32

5/20,21/66 pp. 3 to 8

Gooding's Draft, 4/1/66, sections 6 and 7
Gooding's Draft, 5/20/66, sectlons 6 and 7

ORS 116.510 and 117.170

Section 6. Secured claims due. (1) A claim on a debt

'due_for which the creditor holds security may be presented as

a claim on an unsecured debt due, or the creditor may elect

AR

to reiy'entirely on the security without presentation~of-the o

R
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Section 7. Contingent and unliguidated claims. (1) A
claim on a agntingent oy unliquidated debt shall be presented
as any éther ¢laim.

{2) :If the debt becomes abzolute or liguldated before
distribution of the estabe, the claim shall be paid in the
same manner a2 absolute or liquidated claims of the'same
classq

{3) If the deb% does not become absolute or liguidated
before distribution of the estate, the court shall provide
for payment of the claim by any of the following methods:

{2) The creditor and perscnal regvpresentative may
detérmine9 by agreement, arbitration or compromise, the value
‘of the debt, and upoﬁ approval thereof by the court, the
claimxmay be allowed and paid in the same mannsr as a claim
ont an absoclute or liquidated debt. |

(b} The court may order the perscnal representative %o
make distribution of the estate, but to retain-Sufficient |
funds_to pay the claim il &nd when the\debt becomes absolute

“or liquidated. The estate proceeding méy noct be kept open for
this purpose more than two years after distribution of the
remalnder of the estatbe. I thg debt dogs‘not become

abeolute or liquidated within that time, the funds retalned,
after paymentltherefrem of any expenses accrulng during that
time, shell be distributed to the distributees. If tﬁe_debt
.thereaftef.be@@meglabsolute or liquidated, the @1stributees

are lisble to the creditor to the extent of the estage
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received by them. The court may-require the distributees to
give bond approved by the court and executed by é surety

company qualified to transact surety business in this state,

for the satisfaction of their liability ¢o the ereditor.

(¢) The court may order'the‘personal representative to
‘make distribution of the estate as éhough the claim did not
exist.- If:the deti't thereafter becomes absolute or liquicdated,
the distributees are liable %o the creditor to the extent of the
estate received by them. The eourt may require the distributees
to gilive bond épproved by the court and executed by a surety
ceﬁpany qualified to transact surety business in this state,
for the satisfaction of their liability to the creditor.

{d) Such other mebhod as the court may order.
References:_Advisory Committee Minutes

4/15,16/656 pp. 28 to 31
5/20,21/66 pp. -9 and 10

Gooding's Draft, 4/1/66, section 8
Gooding's Draft, 5/20/66, section &

ORS 116,510 and 117.170

Section 8. Claims of personai representative; If the

personél representative is a creditef of the deeédenﬁ, his
claim'against the estate of the deeedent shail be filed wlth
the clerk of ﬁhé eaurt_within the time required by 1&# for
'pr@sentment of elaims to a persﬁgél-ﬁepresentatve, and Shéll-
‘bevp?esented to th@ gourt'fbr a11§wancé'or diéalloﬁamge.-
Upon application by ﬁhe'personal_re@reééntative or any person

interested in the estaté, the allowance or disallowance of the
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¢claim may be reconsidersd by the court on the hearing of the
final acecount of the personal representative.
References: Advisory Committes Minutes

b/15,316/66 pp. 33 to 38
5/20,21/66 pp. 11 to 15

Gooding's Draft, L/1/G6, section 9
Gooding's Draft, 5/20/606, ssction 9

ORS 116.580 and 116.585

Section 9. Classificatlion of debbs and exupenses. If the

estate of a decedent is or appears t¢ be insufficient to satis-
fy all debts and expenses, the personal representative shall
classify debts and expenses ags follows:

{1) Exzpenses of administration.

{2) Reascnable expenses for the disposition of the
remains of the decedent. ‘

{3) Debts and taxes having preferencse under the laws
of the United States.

(4) Expenses of last sickness of the decedent.

(5) Taxes having preference under the laws of this
state.

{6) Debts owed employes of the decedent for labor per-
formed within the 90 days immediately preceding the date of
death of the decedent,

£7) The claim of the State Public Welfare Commission
for the net amount of public assistance, as defined in ORS
411.010, paid to or for the deecedent, and the claim of the
Oregon State Board of Control for care and maintenance of any
decedent who was at a state institutlion to the extent provided

in ORS 179.610 to 179.770.
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{8) All other claims ageinst the estate.
References: Advisory Commit{tee Minutes
5/20,21/66 pp. 17 and 18
6/17,18/66 p. 5 .

Gooding's Draft, #/1/66, section 11

. ORS 117.110, 117.120 and 117.166¢

Section 10. Funeral and burial expenses. The funeral

and disposition'of the remains of a decedent may be in a manner
and at an expense accerdlng to the circumstances and ccndition
of the decedent in 1ife but only the prense necessary to
effect aplgin and deceni funeral and burial of the decedent
nay be'allawed and paid from the estate of the decedent if

the estate is insufficlent to satisfy in full all other

debts and expenses and any deviées and bequests.

References: Advisory Coﬁmittee HMinutes

4/15/66 pp. 24 and 25
6/17.18/66 pp. 4 and 5

Gooding's Draft, 4/1/66, section 5§
ORS 117.150

Section 1l. Compromise of claims. The personal repre-

sentative and ereditor, with prior or subsequent approval by
the court, may compromise e c¢laim against the estate of a
decedent, whether the debt is due or not due, absoiute or
contingent, liquidatgior unliquidated:

Refereneces: Advisory Committee Minutes

4/315,16/66 pp. 29 and 30
5/20,21/66 pp. 10 and 11

Gooding's Draft, 5/20/66, section Ba

Section 12. Payment of claimz and expenses. (1) Claims
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‘against the estate of a decedent presented-by action or suilt
within four months afﬁer the date of the Pirst publication
of notige of the appointment of the personal representative
shall be paid in the order specified in section 9 of this Act.
Aftgr_payment of those claims, clains presented and ailowed
or establsihed after the four-month period shall be paid |
in the same order and manner.

(2) Ir, after the expiraﬁion of féﬁr months after the
date of the first-publication of géticé of the appointment
‘of the perscnai.representaﬁive, the estate 1s  sufficient to
satisfy in full all claims, including expenses of administration,
funeral and burial of the decedent, the personal representatiée
may paylthe claims so alloﬁéd or established. If the estate
iz insuffieient to satisfy in full those elaims,_thé_personal
representative shall report to the court the finanecial
situation of the estaté9 and the couyt’shall determine the
percentagg,qf the claims the estate 1is guffieient to pay and
'shaii order éayment accordingly. If'the esﬁate is insuffieient
o satisfy all claims or expenses of any ‘one class specifieﬁ
'in secﬁion 0, each claim or expcn e-of that class shall be
pald conly in proportion to the am@unt.théreof,
Referenaes: Advisory Committew Minutes

5/20,21/66 pp. 18 to 20
6/17, .18/66 P 3 .

'Gooding s Draft 4/1;55 seetion 12
- ORS 117 030
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Section 13. Creditor may cbtain order fef payment.

A creditor whose clalm against the estate of a decedent is
allowed or established by action or sult may apply to the
eourt, nbt less than six months after the date of first
publication of notice of the aprointment of the personal
representative, for an order direeting that payment.be made.
Upon that application, the court shall order the issuance
of a citation to the personal representative réquiring him
to appear and‘show cause why the order for payment should
not be made. If it éppears to the court that the estate
has sufficient available funds for payment of the clainm,
the court shall order payment. If it appears to the court
that the estate does not have sufficienp available funds and
that to awalt the recelpt of funds from other sources would
unreasonably delay payment, the court may order the sale of
property of the estate sufficient to pay the claim.

References: Advisory Committee Minutes
o 5/20,21/66 pp. 23 to 25

Gooding's Draft, 4/1/66, section 15

‘Section 14. Payment of contingent and unliquidated

¢laims by'distributees; (1) If a claim on a contingent or

unliguidated debt is presented and allowed as_prdﬁided in
section 7, all the estate is distributed and the debt there-
after becomes absolute or liguidated, the creditor has the
right to recover on the debt against the distributees whose

shares were.increased‘by reason of the fact that the amount
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of the claim as finally allowed was not pald before final
distribution if an action therefor is commenced within one
year after the date the debt becomes absolute or liquidated.

| {2) Those distributees are jointly and severally l1iable,
.but no diastributee is liable for an amount exceeding the
amount of the estate received by him.

(3) If more than one distributee is liable to the
creditor, the creditor shall make parties to the action all
distributées who can be reached by process. _

(4) By its Judgment in the action, the court shall
'detérmine thevamount of the liébility of each of the défeﬁdants
as among themselves, but if ény distributee is insolvent,
‘unable to pay his pfoportion or beyond. the reach of prbeess,
the others, to thé extent of their respective liabilities,
are 1lable to the ereditor for the full amount of the debt.

(5) If any person liable for the debt fails to pay his
Just proportion to the creditor, he is liable to 1ndemn1fy all
others who, by reason of that failure, have paid more than
their just proportion of.thehdebt. The indemnity may be
recovered in the same action or in separate_actions.

References: Advisory Committee Minutes
5/20,21/66 pp. 20 to 23

Gooding's Draft, 4/1/66, section 13
Sectlon 15. Claims considered allowed if ﬁot-disallowed.

A claim presented to the personal-representative_is cpnsidered
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' -considered allowed as presented unless the personal repre-
sentatlve disallows the claim in whole or in part as provided
in section 16 of this Act.

References: Advisory Committee M&nuteb
7/15916/66 p. 11

Lunﬂy s Draft, T/34/66, section 1

ORS 116.520 and 126.136

Section 16. Disallowance of claims by personal repre-

sentative., (1} If the persenal repregentative disallows a
cléim in whole or in paft, he shall do soc within 60 days after
.the déte of presentment of the c¢laim, and, withim.that 60-day-
éﬂricd, shall cause a hotice of disallowance to be mailed or
delivered to the_élaimant or his attorney. The persdnal
representative shall file in the estate proceeding the claim
as presénﬁéd and & eopy of the notice~af digalliowance.

. (2) ‘A notice of disallowance of a claim shall inform
the claimant that the claim has been disallowed -in whole or
in parﬁ and, to éheﬂextent'disallowéd, will be barred unless

the elaimant pﬁoceeds as provided in section 17 of ¢his Act.

References: Advisnry Committee Minutes
' ‘ 7/15,16/66 p. 11

Lundy's Draft, ?/hﬁv66, section 2
ORS .’9.16 .520 -

Sec%ion.l? Procedure bv claimant on disallowance of

ela?m. (1) If the personal representative disallows a claim
in whole or im part, the claimant, within 60 days after the

date of malling or delivery of the notice of disallowance
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representative shall serve a notice of that regulrement upon
the claimant or hils attorney. If the c¢lsimant fails to
commencs a separabte aetion or suit within 60 days after the
date of service of the notlee, the claim, to the extent
disallowed by the personal representabive is basrred.

References: Advisory Committee Minutes
7/15,16/66 p. 11

Lundy’s Draft, 7/14/66, section 4
ORS 116.525 and 116.140

Section 19, Summary determinatlon procedure. In a pro-

geeding for summary determination by the prcobats court of a
elaim disallowed in whole or in part by the personal
representative: |

{1} The personal represeﬁtative shall move or plead to
the e¢laim in the samé manney as though the claim were a com-
plaint filed in an action or suit.

{2} The court shall hesr the matter after notice %o the
claimant and personal representative. Upon the hearing the
court shall detevmine the claim in a summnary menner without
a jJury, and shall make an order allowing or disallowing the
elaim in whole or in parst.

{3) No appeal may be taken from the order of the court
made upon the summary determination.

Heferences: Advisory Committee Minutes
7/35,16/66 pp. 12 and 13

Lundy's Draft, 7/14%/656, section 5§

ORS 116.530, 114.535, 116.540, 116.545,
116.550, see also 126.331 {2)
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Section 20. Interested persons heard in summary deter-

mination or separate actlion or sulit. In a progeeding for
s@mmazy determinatien by the probate court of z claim dis—
allowed in whole or in part by the personal representative
or in a separate action or suit agsinst the personal repre-
sentative on the claim, any person interested in the estate
may be heard on the matter of allowance or disallowance of
the e¢laim.

References: Advisory Committee Minutes
7/15,16/66 p. 13

Lundy‘'s Draft, 7/14/66, ssction 6

' Section 21. Proof of eclaim for eourt allowance. A&

claim disallowed in whole or in part by the personal repre-
sentative may not be allowed by any court except ﬁpon some
compeﬁent and satisfactory evidence other than the testimony
of the clalmant.

References: Advisory Committee Minutes
7/15,16/66 p. 13

Lundy's Draft, 7/14/66, section 7

ORS '116.555

Seetion 22. Walver of statute of limitations A claim
barred by the statute of limitations may\not be allowed by the

personal rep?esemtative or any court except upcon the written

directlion of distributees and creditors who would be adversely

arfected by allowance of the «laim.

References: Advisory Committee Minutes
7/15,16/66 p. 13

Lundy's Draft, 7/14/66, section 8

OR3 116.555



CLAIMS

1st Draft
March 30, 1967
Page 14

Section 23. ORS 12.190 is amended to read:
i2.180. Effect of death on limitations. {1) 1If a person

entitled to bring an action dies before the expiration of
the time limited for its commencement, and the cause of action
survives, an action may be commenced by his personal repre-
sentative [s] after the expiration of [the) that time, and
within one year [from] after his death.

igl If a person against whom an action may be brought
dies before the expiration of the time ilimited for its com~
mencement [, and the cause of action survives,] an action may
be commenced against his personal represencative [s] after
the expiratlion of that time, and within one year after Q£§~
death. {the issulng of letters testamentary or of adminis-

tration; but no suilt or action for collection of any claim

"against the eState of & decedent may be maintained, when no

letters testamentary or of administration shall have been
issued before the expiraticn of six years after the death of
the decedent.]

References: Advisory Committee Minutes
7/15,16/66 p. 13

Lundy's Draft, 7/14/66, section 9

ORS 12.190¢

Section 24. Extension of statute of limitations. If a

claim is not barred by the statute ofilimitatibns on the date
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of death of the decedent, the claim 1is not barrved by the statute
of limitations thereafter until at least one year after the

date of death.

References: Advisory Committee Minutes
7/15,16/66 p. 14

Lundy's Draft, 7/14/66, section 10
Towa Code (1963}, section 412

Secéi@n 25. Claim barred when persocnal representative

appeinted. A claim againét the estate of a decedent is barred,
and an action or suit on the claim may not be commenced, after
ﬁhe expiration of six years after the dste of death of the
decedent 1f a personal representative is appointed and quali-
fies within thé six-year period.

References: Advisory Committee Minutes
7/15,16/66 p. 14

Lundy's Draft, 7/14/66, section 11
Section 26. ORS 13.080 is amended to read:

13.080. Nonabatement of action or sult by death, dis-

ability or Gransfer; contihuing proceedings. (1) No aetion
or suit éh&ll abate by the death or disability of a party, or
by the transfer of any interest therein, if the cause of
action survives or continues.

{2) In case of the [death or) disability of a party, the
court may, at any time within one year thereafﬁef, on motion,

allow the actlon or sult to be continued by or against his
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[personall legal representative [s] or successers in interest.

{3} In case of the death of a party, the couri{ shall,

on motion, allow the action or suit to be continued:

{a) By hiz personal reprasenbative or successors in

interest at any time within one.y@ar after his death.

{b} Against hls personal representative or successors

in interest at any time within four months after the date

of the first publication of nctice of the appointment of the

pefsonal representative, but not more than one year after

his deatn.

References: Advisory Committee Minutes
1/15,16/66 pp. 19 to 21

Lundy's Draft, 7/14/66, section 12
ORS 13.080

Section 27, Conﬁinuatiqn,of actlion or suit without

claim presentation. An action or sult against a decedsnt

commenced before and pending on the date of his death may
be continued as provided in paragraph (b} of subséction (3)
of ORS 13.080 without presentétion of a claim against the
estatezof the decedent.

References: Advisory Committee Minutes
= 7/15,16/66 p. 21

fundy's Draft, 7/14/66, section 13

Section 28. Enforcement of encumbrances. Sections
{insert references to appropriate sections) do not affect or
prevent any action, sult or proceeding to enforce any encum-

brance upon property of the estate,

References: Advisory Committee Minutes
7/15,16/66 p. 21 :
ILundy's Draft, 7/14/66, section 14
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Section 29. Repeal of existing statutes. ORS

116.175, 116.505, 116.510, 116.515, 116.
116.530, 116.535, 116.540, 116.545, 116.
' 116.560, 116.565, 116.570, 116.575, 116.
116.590, 116.595, 117.110, 117.120, 117.
117.150, 117.160, 117.170, 117.310, 117.
117.330, 117.340, 117.350, 117.361, 117.
117.390 are repealed.

520,
550,
580,
130,
315,
370,

116.525,
116.555,
116.585,
117.14%0,
117.320,
117.380 and



