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ADVRNCIMENTS IN INTESTATE ESTATES

Section L. HWnen g:

! ift is an advance. If & parson dies
intestate as %o all his estate, properiy which he gave in his

lifetime to an heir shall be treated as an advancsment against
the lattew’s share of the estate if declaved in writing by the

decadent or acknorledged ir by the heir to bs an

v
fete
d-
Bt
o3
Q

‘advancement. For this purpose the property advanced shall be
valued as of the time the h
of the propsrty or as of the time of death of the decedent,
whichever f£irst oszurs.

Section 2. Eifect of advancement on distribution. If

the value of the advancement exceaeds the heir‘s share of the

estate he ghall ba excluded from any further share of the

egtate but he shall not be reguired to refund any part of the
advancenent, If the value of the advancemnent iz less than his

+

share, he siall be entitled upon distribution of the estate

L

to such zdditicnal amount as will give him his sharve of th

1]

agtate.

o

Section 3. Dsath of advancee before decedent. If the

groperty falls to survive the dacedent, the

hall ba taken into acscount in cowputing
ipient's issue, whether or not the igssue

elr came into possession or enjoyment
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take by representation.

Section 4. Repeal of existing statutes. ORS 111.110,

111.120¢, 131.130, 111.140, 111.150, 111.160 and 111.170 are

repealed.

References: Advisory Committee Minutes:
9/18/65, p. 7; and Appendix
2/18,19/66, pp. 22 to 24; and Appendix
5/19,20/67, pp. 11 to 12;: and Appgendix
6/14,15/67, Appendix B

Frochnmayer and Piazza draft 7/5/67

ORS 111.110 to 111.170
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COMMENTS

Section 1. When gift is an advance. The wording of this

section is taken from section 2-113 of the 1967 Draft of the
Uniform Probate Code.

{1) This section changes present Oregeon law in ORS 111.110
by expanding the doctrine of advancements to any person taking
by intestate succession as opposed to the present limitation
to the issue of the intestate. It also restricts the provisions
to those cases where the decedent dies intestate as to his.
entire estate.

(2) Since the intestate share of real and personal prop-
erty will be the same for all takers under the descent and
distribution -provisions, there is no need to distinguish between
the real and perscnal property as is done in present ORS 111.150.

(3) Unlike the Iowa Code, Washington Code and Model Pro-
bate Code, this draft does not specify that the person to whom
the advancement was made must have been entitled to inherit
a part of the estate had the intestate died at the time of
making the advancement. It would expand the doctrine of ad-
vancements to apply to persons who would not have been heirs
had the intestate died at the time of the advancement but who
subsequently became heirs prior to the death of the intestate.

(4) This section specifies that the doctrine of advance-
ments applies only to intestacy and only to persons sharing in
the estate of one who has died intestate as to his entire
estate. This limitation would not, however, seem tc affect
the holding of Clark v. Clark, 125 Or. 333,342, 267-P. 534, 537
that a will might direct that a previous gift be considered
an advancement in the determination of the shares into which
an estate is to be divided. -

{5} This draft follows the approach of proposed Wisconsin
probate code, section 852.11(l1). The Iowa, section 224,
Washington, 11.04.041 and Model preobate codes provide that the
presumption of a gift is rebuttable. However, the Wisconsin
code is in accord with the more limited application of the
statute of frauds already existing in Oregon law, ORS 111.120.
Since the Wisconsin code repregents the latest thinking and
since the present draft does not substantially change existing
Oregon law, it would seem to be the preferred approach.

The early case of Seed v. Jennings, 47 Or. 464, 83 P, 872
{1905) is in conflict with both the old Oregon statute and this
new provision. That case suggested the common law presumption
that the voluntary conveyance of property by a parent to a child
is presumsd to be an advancement, unless it is proved to be a
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gift. This dictum was contrary to the statute in force at

the time and would, in any event, be overruled by the proposed
version which reverses the presumption and makes it rebuttable
only by evidence in writing.

(6) This section alsc changes present Oregon law (ORS
111.160) which provides for valuation by the donor oxr donee
in any one of thzee different writings or its estimated value
when granted. Present Oregon law thus makes possible in-
consistent valuations arising from each of the authorized
writings. In 1 Jaureguy and Love, Oregon Probate Law and
Practice, sections 41-46, this problem is noted.  No such
possibility of different and inconsistent valuations is
contained in the proposed section.

Section 2. Effect of advancements on distribution. This
section is a substitute for ORS 111.140 and substantially
reenacts that section.

Section 3. Death of advancee before decedent. This
section is a substitute for ORS 111.170 and is consistent
therewith. It is wirtually identical to the Model Probate
Code, section 29(c), Iowa Code, section 226, Washington Code,
section 11.04.041. The person to whom an advancement is
made is charged for it whether he takes per capita or by
representation. See generally, Model Probate Code's comment
on page 67. For a contrary approach see 1967 draft of
Uniform Probate Code, section 2-112 which provides that if
the advancee dies before the intestate, the advancement shall
not be taken into account in determining descent and distri-
bution of the net intestate estate.
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Froposed revised Oregon probate code
ADVANCEMENTS
13t Draft
May 6, 1967
¥inal Revised Draft of Proposal in Appendix to Febrvary

1966 Minutes

Seetion 1. Advancements. (1) If a decadent dies
intestabte as to hls entire estate, property tramsferyvid
ing his lifetime as an advancement to & pevson entitlasd to
inherit a part of the estafe shall be counted toward ths in-
testabe share of the advancee and, ts the extent %zt it does
not exceed the intestate share, shall be included in c@mpuﬁ»
ing the estate to bs distributed.

(2) A& gratuitous inter vives transfer of poperty is
not an advancement unless the decedent expresses that intention
in writing or the advancee acknowledges the adv:incswment in
writing.

Section 2. Repeal of existing sections. ORS 111.11i0,

111.220, 111.130, 111. 150, 111.160 and 111.170 are repealed.

Referaonces: Advisory Committee Minutes
©/18/65 p. 7: and appendix
2/18,19/66, pp. 22 to 24; and fppendlx

ORS 1331.110 to 111.170

,gsgd at the Fehruary 1géf m@@tﬂnﬂ of
and printed zs an sppendix to the ainuvies

33
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18t Draft

January 11, 1967

‘ This draft is based primarily on the drafi prepared by
Mr. Frohnmayer and distributed to the commiitees prioyr %o
the December 1965 meeting and discussion of the content
thereof at the Februsry 1966 meeting. The draft is an
appendix to the February 1866 minutes.

Section 1. Advancements. (1} If e decedent dies

Intestate &8s to his entire estate, properiy transferred during
his lifetime as an advancement to a person entitled to inherit
a part of the estate shall be counted toward the intestate
gshare of the advancee and, to the extent that it does not
exceed the intestate share, shall be included in computing

the estate to be distributed.

(2) A gratuitous inter vivos irensfer of propevty is not
en advancement unless the decedent expresses that intention in
writing or the advancee acknowledges the advancement in writing,

(3} If an advancee dies before the decedent, leaving
lineal descendants who inherit from the decedent, the advance-
ment shall be considered as 1f it had been made t0 the descend-
ant for purposes of that inheritance. If the descendant is
entitled to o swaller share of the estate of the decedent then
the advancee would have been entitled, the descendant shall be
charged with the proportion of the advancement ss the amount
he would have inherited in the absence of the advancemeni

bears to the amount the advancee would heve inherited in the

et

ebsence of the sdvancement.

{4) An advancement shell be valued as of the date of the
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References: Advisory Committee Minutes:
9/18/65, p. 7; and Appendix
2/18 19/66, pp. 22 to 24; and Appendix

ORS 111.110 to 111.170

Comment: Is the transfer of properiy only considered an .
advancenent if it is gratuitous? If eso, would this
word be more properly placed in subsection (1) rather than (0)?

Could subsectlon (2) be stated in the afflvmauive
rather than the negativa9 for example: VA gratultous inter
vivos transfer of property is an advanceunent only if decedent
expressed that intention in writing or tha advancee acknowledges
the advancement in writing"?

Does the time of the instrument in which the decedent
states his intention or the advances scknowledges the advance-
ment have any significance? In cother words, could the deed be
made on one day, and & yesr later in a2 s°pafaue menerandum the
decedent state thet it was his intention that the property
transferred in the deed was an advanccmenc9

Section 2. Repeal of existing sta ut . ORS 111.110,
111.120, 111.1305 111.150, 111.160 and 111.170 arg repesled.




