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(3) 1In case of the [death or] disability of a party, the
court may, at any time within one year thereafter, on motion,
!

allow the action or suit to be continued by [or against] his

[personal representatives] guardian or conservator or successors

in interest.

{4} In casae of the transfer_of an interest in the action

or suit the court may, on motion, allow the action or suit to

be continued against the transferor's successors in interest.

Section 3. Continuation of action or suit without claim

presentation. An action or suit against a decedent commenced

before and pending'on the date of his death may be continued as

provided in paragraph (b) of subsection (2) of ORS 13.080 with-

out presentation of a claim against the estate of the decedent.
Section 4. ORS 121.09C is amended to read:

121.090 Action against representative not to’'be commenced

until claim is presented and rejected; liability on claim

presented after four months from notice to creditors. R.n) No

~action, including an action for death by wrongful act,,againgt

[an executoxr or administrator] a perscnal representative shall
[not] be commenced until the claim of the plaintiff has been

duly presented to the [executor or administrator] personal repre-

sentative, and by hin rejected. If the claim is presented after
the expiration of the period of [six] fouxr months f£rom and after

the date of the {published
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(3) 1In case of the [death or] disability of a party,
the court may, at any time within one year thereafter, on
motion, allow the action or sult tobe continued by [or against]

his [personal representatives] guardian or conservator or

suceessors In interest.

(L) In case of the transfer of an interest in the action

or suilt the court msy, on motion, allow the aetion or sult to

be continued against the transferor' successors in interest.

Section 3. Continuation of action or suit without claim

presentation. An action or sult against & decedent com-

menced before and pending on the date of his death may be
continued as provided in paragraph (b) of subsection (2) of
ORS 13.080 without presentation of a claim against the eatate
- of the decedent.

Section 4. ORS 121.090 is amended to read:

121.090. Action against representative not to be com-

menced until claim 1s presented and rejected: liability on

claim presented after four months from notice to creditors.

An action against [an executor or administrator] a personal

representative shall not be commenced until the claim of the

plaintiff has been duly presented to the [executor or admin-

istrator] personal representative, and by hinm regjected. If

the claim 1is presented after the expiration of the period of
[six] four months from and after the date of the [published
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notice of his appointment] first publication of notice to

creditors, the [executor or administ¢rator] persomal rapre-

gentative, in an action therefor, im liable only to the

extent of the assets in his hands at the time the summons

is served upon him and allocable to the payment of such claim

under and pursuant to the provisions of [ORS 116.510] ORS

and (Sections 11 and 12, Chapter on Claims.)

Section 5. ORS 12.190 13 amended to read:
12.190. Effect of death on limitations. (1) If a per-

son entitled to bring an action dies before the expiration
of the time limited for its commencement[, and the cause of
action survivies,] an action may be commenced by his personal
representative[s] after the expiration of [the] that time,
and within one year [from] after his death.

ggg If a person against whom an action may be brought
dies béfore the expiration of the time limited for its com-
mencement{, and the cause of action survives,] an action may
be commenced against his personal representative[s] after the

expiration of that time, and within one year after his death,
[the issuing of letters testamentary or of administration; but

no suit or action for collection of any claim against the es-
tate of a decedent may be maintained, when no letters testa-
mentary or of administration shall have been i1ssued before

the expiration of six years after the death of the decedent.]
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Section 6. ORS 116.560, 116.575, 121.030, 121.040,
121.050, 121.060, 121.070, 121.080, 121.100, 121.210,
121.220, 121.230, 121.240, 121.250, 121.260, 121.270, 121.280,

121.290, 121.300, 121.31¢, 121.320 and 121.330 asre repealed.
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b#ought against the personal representative within four
.mbnths after the first pubiication of notlice to creditors.
This conforms to the four months' period adoptéd in other
. portions of the code for the priority of claims and other
'"Hagtions against the personal representative.

' Subsection (3) is the present language, but covering o
only'disébility. It provides for the continuation of the o
proceeding against the guardian or conservator of the in-
competent. Subsection (4) covers transfer of interest. It
pérmits the court to allow the proceeding to be continued
against the auccessora'in interest of the transferor.

Section 3. Continuation of action or suit without claim
greseﬁtation. The committees were advised by Legislative
Counsel that upon enactmént of this code the amendment to
ORS 13.080 would appear in Chapter 13 of the Oregon Revised
Statutes where it now appears. He advised the committees that
it would be advisable toinclude in the probate code a refer-
ence to the latter section. To avoild misunderstanding, the
section provides that an action pending on the date of death
may be continued without presentation of a claim againat the
estate.

Section 4. Action ageinst representative not to be com-
menégg,until claim 18 presented and rejected: liability on
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cleim presented after four months from notice to creditors.

This séction amends ORS 121.090 to ehangs the priority of the
claim filed from six months to four months from the first
notice to creditors, to comply with the claims chapter.

Section 5. Effect of death on limitations. This would

amend present ORS 12.190 to eliminate the words "and the

cause of aetion survives" as noted. The remainder of the
' ‘section beginning "the issuing of letters testamentary" was
deleted, aincé 1: was not considered necessary to extend the

Statute of Limitations beyond the cne year previously provided.
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ADDENDUM
We comment on the proposed repeal of the balance of

Chapter 121 as follows:

Except for ORS 121.010, 121.020, 121.080 and 121.090,

this chapter has remained in the code without amendment since

++71862, ORS 121.040 and 116.565 cover the same subject matter.

The pérsonal iiability of the personal repreéentative is
covered by section 26 of the proposed chapter on Duties and
Powers of the Personal Repressentative. Enforcement of payment
of approved claims by the personal representative 1s covered
by éection 18 of the proposed chapter on claims, which gives
the creditor the right to secure a court order directing the
- payment of the claim to the extent that funds of the estate
are available for such payment.

~ Your committees felt that, in view of the broad power
' given by the proposed code to enforce the duties and obligations
of the personal representatives, the matters named in ORS 121.050
could be placed in evidence without the benefit of this section.

The committees were agreed that it would be advisable

to eliminate the doctrine}of "executor of his own wrong",
mentioned in ORS 121,.060. The proposed code has adopted the
approach of the 1961 draft Uniform Probate Code on peréonal
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Section 1. ORS 121.020 is amended to read:

121.020. What causes of action survive:; parties. All

causes of actlion or sult, by one perscn sgainst another, [whether
arising on contract or otherwise,] survive to the personal repre-
sentative[s] of the former and against the personal represen-
tative[s] of the latteﬁ; [The executors or administrators may
maintain an action thereon against the party against whom the
cause of action acerued, or after his death against his personal
representatives. ]

Section 2. ORS 13.080 is amended to read:

13.080, Nonabatement of action or sult by death, dis-

ability or transfer; continuing proceedings. (1) No action

or suit shall abate by the death or disability of a party, or.
by the transfer of any interest therein[, if the cause of
action survives or continues].

(2) In case of the death of a party, the court shall, on

motion, allow the action or suit to be continued:

(a) By his personal representative or successors in
interest at any time within ong_zeér after his death.

A

painst his personal representative or successors in

interest at any time within four months after the date of the

first publlcaticn of notice to ereditors, but not more than

gne year after his death.
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Section 1. What causes of action survive; parties. The
only substantive change by this amendment 1s to make the seetion
applicable to both actions and suits. The other changes are
editorial. However;:since this section and Section 3 will‘be‘
all that will remain of the present Chapter 121, we are in-
cluding as an addendum an explanation of why the remainder of
Chapter 121 can be properly eliminated.

Section 2. Nonabatement of action or suit by death,

disability or transfer; continuing proceedings. This sectlon

would amend OR3S 13.080. Chapter 620, Oregon Laws 1965, repealed
the former ORS 121.010, which limited survival of actions, and
amended ORS 121.020 (Section 1 above) to delete the word "other"
from the reference to causes of actlion and the words "when the
cause of action survives". In deleting the words "if the cause
of action survives or continues "from ORS 13.080 and from ORS
12.190, the committees are conforming these sections to ORS
121.020,

In the interest of clarity, your committees felt it de-
sirable to state in separate subsections the nonabatement of
the action or sult by death, by disablility, and by transfer. .

Paragraph (a) of subsection (2) conforms to the present
ORS 12.190 and to Section 20 of the propesed chapter on Claims.

Paragraph {(b) adds the requirement that the action must be
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brought against the personal representative within four
months after the first publication of notice to creditors.
This conforms to the four months' period adopted in other
portions of the code for the priority of elaims and other
actions against the personal representative.

Subsection (3) 1s the present language, but covering
only disabllity. It provides for the continuation of the
proceeding against the guardian or conservator of the in-
competent. Subsection (4) covers tranafer of interest. It
permits the court to aliow the proceeding to be continued

against the successors in interest of the transferor.

Section 3.

presentation. The committees were advised by Legislative
Counsel that upon enactment of this code the amendment to
ORS_13.080 would appear in Chapter 13 of the Oregon Revised
Statutes where it now appears. He advised the committees that
1t would be advisable to include in the probate code a reference
tq.the iatter section. To avoid misunderstanding, the gection '
provides that an action‘pending on the date of death may be
continued without preseh&ation of a claim against the estate..

Section 4. Effect of death on limitstions. This would .

amend present ORS 12.190 to eliminate the words "and the cause
of action survives® as noted. The remainder of the section be~

ginning "the issuing of letters testamentary" was deleted, since .
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it was not considered necessary to extend the Statute of

Limitations beyond the one ysar previously provided.

ADDENDUM

We comment on the proposed repeal of the balanece of
Chapter 121 as follows.

Except for ORS 121.010, 121.020, 121.080 and 121.090,
this chapter has remained in the code without amendment since
1862. ORS 121.040 end 116.565 cover the same subject matter.
The personal liability'df the personal representative 1is
covqred by Section 26_Qt the proposed chapter on Duties and ;
Powers of the Persbﬁai Répresentative. Enforcement of paymehtJ,
of apprbved ¢claima byithe personal representative 1is coVéred
by_Section 18 of the probosed chapter on claims, which giveq._
the creditor the right to sesture a court order directing the
payment of the claim to the extent that funds of the estate'are
available for such payment.

Your committees felt that, in view of the broad power
given by the proposéd éode to enforce the dutlies and obligations
of the perscnal representatives, the matters named in ORS 121.050
could be plﬁced in evidence without the benefit of this section..

The committees were agreed that it would be advisable to
eliminate the doctrine of "executor of his own wrong", men-
tioned in ORS 121.060. The proposed code has adopted the
approach of the 1967 draft Uniform Probate Code on personal
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liability of the personal representative. ORS 121.070 was
eliminated -.as having no practical use or effect. The question
of rights and liabilities of successor personal representatives
is treated in the chapter om Initiation of Probate. ORS 121.080,
121.090 and 121.106 are covered in the chapter on Claims.

ORS 121.210 and 121.220C have been covered by including
sults in ORS 121.020.

The balance of this chapter covers the liability of dis-
tributees to contribution for the debts of the testator. The
general question of abatementris covered in Section 8 of the
chapter on Accounting and Distribution. See alao Section 4
of the chapter on Partial Distribution. Beyond this, however,
your committees considered that the liability of the estate
and of 1ts.distr1buteea'shou1d be limited to the estate assets.
' The statute of nonclaim in the proposed code 1s Section 1 of
the chapter on Claims;

ORS 121.230 to 121.370 are discussed in Sections 557 and
675, Jaureguy and Love, Oregon Probate Law and Practice; Ve
quote from FPirst National Bank of Portland vs. Connolly, 172
Or. 434, 138 P24 613, 143 P24 243.

"Although these provisions were enacted in
1862, the year of the adoption of the probate code
with 1ts statute of nonclaim, this court apparently
has never had oc¢casion to determine the circumstances
which justify resort to the remedy which they grant,
though obviocusly they were intended to supplement the
provisions of the probate code for the collection of
¢laima against the estates of decedents.”
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The Connolly case makes 1t abundantly clear that the
power of equity to grant relief against the distributees of
an estate is not dependent upon the sectiocns above referred
to. The court states on page 485:

"Generally, it 4is held that a creditor, whose
claim is duly proved but never satisflied, or whose
claim has come into existence too late to be proved,
or after the administration has been closed, may
avall himgelr of the remedy 1n equity directly against
the helr.

See Also two 1960 cases, Harris vs. Harris, 225 Or. 175,

and In Re Horger Estate, 225 Or. #492.

Since equitable remedies are avallable to creditors
and are not dependent upon statutory provisions or sanction,
your committees felt it desirable to eliminate the remainder
of this chapter, which as stated was enacted in 1862, has
never been substantially amended, and has been of doubtful

utility during the succeeding 106 years.
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{3} In case of the [death or] disability of a party,
the court may, at any time wlthin one year %thereafter, on

motion, allow the action or suit¢ to be continued by [or

agairst] his {personal representatives] guardian or conservator

or sucgessors in interest.

(4 1In case of the transfer of an interest in the action

or sult the court may, on motion, allow the action or sult to

be continued against the transferor's successors in interest.
]

Section 3. "Continuation of actlon or suit withcut claim

presentation. An action or suit against a decedent commenced

before znd pending on the date of his death may be continued
as provided in paragraph (b) of subsection (2) of ORS 13.080
without presentation of a claim against the estate of the
decedent.

Section 4., ORS 12.190 is amended to read:

12.190., Effect of death on limitations. (1) If a

person entitled to bring an action dies before the expiration
of the time limited for 1ts commencement{, and the cause of
action survives,] an action may be commenced by his personal
representativels] after the expiration of [the] that time, and
within one year [from] after his death.

{2) If a person against whom an action may be brought

dies before the expiration of the time limited for its com-
mencement[, and the cause bf action survives,] an action may

be commenced against his personal repfesentative[s] after the
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expiration of that time, and within one vYear after his death.

" [the issuing of letters testamentary or of administration; but
no suit or action for collection of any claim against the
estate of a decedent may be maintained when no letters
testamentary or of administration shall have been 1ssued be-
fore the explration of six years after the death of the
decedent. ]

Section 5. ORS 116.560, 116.575, 121.040, 121.050,
121,060, 121.030, 121.070, 121.080, 121.090, 121.100,
121.210, 121,220, 121.230, 121.2#0, 121.250, 121.260,
121.270, 121.280, 121.290, 121.300, 121.310, 121.320 and
121.330 are repealed.
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This draft is based primarily on = report of Thomas
Gooding dated July 8, 1966, and actlon of the committees
at the June and July, 1966 mesiings.

Section 1. ORS 121.020 is amended to read:

121.020. What causes of action survive; parties.

All caﬁses of action and sults in equity, by one person
against another, whether arising on coniract or o’chérwise9
survive to the peéerscnal repres&ntatives of the former and
agalnst the personal representatives of the latter. The

[executors or administrators] personal representative may

maintain an action thereon against the party against whom
the cause of action accrued, or after his death against his
perscnal representatives.

Section 2. OR3 121.030 is amended to read:

121.030. Several representatives regarded as one

person. In an actlon or suilt against several [executors or

Az

administrators] personal representatives, they shall all be

conglidered as one persoh representing [their testator or

intestate] the decedent, and judgment or decree may be

glven and execution issued against all of them who are de-
fendants in the astion, although the summons 1s served only
cn part of them[, in the same manner and with like effect

2s if served on all, except as provided in ORS 121.0407.
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Section 3. ORS 116.560, 116.575, 121.080, 121.050,
121.060, 121.070, 121.080, 121.090, 121.100, 121.210,
121.220, 121.230, 121.240, 121.250, 121.2560, 121.270,
121.280, 121.290, 121.300, 121.310, 121.320 and 121.330
are repealed.
References: Advisory Committee Minutes

6/17, 18/66 p. 13
7/15, 16/66 pp. 18 to 20

ORS ¢hapter 121



