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ADVISORY COMMITTEE
Probate Law Revision

Thirty-seventh Meeting, June 16 and 17, 1967
(Joint Meeting with Bar Committee on Probate Law and Procedure)

Minutes

The thirty-seventh meeting of the advisory committee
(a joint meeting with the Committee on Probate Law and
Procedure, Oregon State Bar) was convened at 1:30 p.m.,
Friday, June 16, 1967, in Chairman Dickson's courtroom,
244 Multnomah County Courthouse, Portland.

The following members of the advisory committee were
present: Dickson, Zollinger, Allison, Butler, Jaureguy,
Lisbakken and Riddlesbarger. Carson, Frohnmayer, Gooding,
Husband and Mapp were absent.

The following members of the Bar committee were present:
Braun, Gilley, Kraemer, Lovett, Meyers and Richardson. Bettis,
Biggs, Copenhaver, Krause, McKay, McKenna, Mosser,

Pendergrass, Piazza, Silven, Thalhofer, Thomas and Warden
were absent.

Also present was Robert W. Lundy, Legislative Counsel.

Miscellaneous Matters

Lundy reported that the presiding officers of the Oregon
legislature, acting in the current absence of a Legislative
Counsel Committee, had approved reimbursement from Legislative
Counsel Committee funds for expenses incurred by Mapp in
attending the work session of the Reporters on the proposed
Uniform Probate Code, from June 12 to July 15, 1967, at the
University of Colorado Law School in Boulder, Colorado.
Dickson noted that he had received a post card from Mapp,in
which the latter indicated he had become an active participant
in the work session, rather than merely an observer. Mapp's
Colorado address is: Thomas W. Mapp, Uniform Probate Code
Project, Kittredge Halls, Boulder, Colorado 80302.

Lundy reported that the legislative presiding officers
also had approved the engagement of Allison's services to
prepare a final draft of a revised Oregon probate code to
be proposed by the advisory committee and submitted to the
Law Improvement Committee. Lundy indicated that compensation
for Allison's services and incidental secretarial and other
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expenses would be paid from Legislative Counsel Committee
funds allocated to the Law Improvement Committee and law
revision program. Allison commented that he had been
provided with office space (Room 251) in the courthouse
across the hall from Dickson's courtroom, and had obtained
the part-time services of a secretary and other facilities
to assist him in his work. -

Allison outlined the procedure he planned to follow in
his drafting work on the proposed revised probate code. He
indicated that, following consideration by the committees
of the drafts contained in the blue notebooks distributed
to members before the May 1967 meeting, he would proceed to
revise those drafts in accordance with action thereon by
the committees and make such changes in form and wording as
were necessary to achieve clarity in meaning and other aims
of good draftsmanship. He stated that he would then send
the revised drafts, together with any necessary explanation
of changes or questions, to those members of the committees
who originally had worked on the areas covered by the drafts,
with the request that those members review the revised
drafts and offer suggestions and comments. Following this
review by the particular members concerned, Allison indicated,
he would again revise the drafts, if necessary, and lay
them aside for incorporation in a final draft of the pro-
posed revised code and subsequent consideration by the com-
mittees as a part of a whole.

Allison indicated that responses relating to his revised
drafts by members of the committees who reviewed those
drafts, as well as other correspondence to him by members,
should be addressed to him at 251 Multnomah County Courthouse,
Portland, Oregon 97204, in care of Department No. 7, Circuit
Court, Fourth Judicial District.

Zollinger remarked that one of the most important tasks
of the committees was to promote acceptance of the proposed
revised probate code, and that a significant aspect of this
task was the preparation. and publication of good editorial
comment on the parts and sections that ultimately make up
the code. He suggested that the draftsman should assume
some responsibility for such editorial comment, both in initial
preparation thereof and in reviewing, evaluating and suggesting
necessary revision of comment prepared by particular members
of the committees on particular areas of the code. Dickson
remarked that editorial comment should be available to the
committees when they considered a final draft of the code.
In response to an inquiry by Gilley, Dickson expressed the
view, with which there appeared to be general agreement, that
the editorial comment published should not reflect the differing
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views of committee members on particular points, and that

a united front should be presented on matters approved by

a majority of the advisory committee. Riddlesbarger
suggested that the editorial comment published in the study
draft of the proposed Wisconsin probate code constituted a
good model to follow in preparing editorial comment for the
proposed Oregon code.

Dickson observed that when committee members accepted
speaking engagements on the proposed revised code, a pre-
sentation limited to a half hour, for example, was inadequate
for the purpose, and that more time should be sought. He
suggested that the seminar approach, with several committee
members involved, might be desirable.

Disposition of Human Bodies

Dickson referred to the provisions of ORS chapter 97
relating to the disposition of human bodies, and suggested
that some clarification and improvement of these provisions
might be considered as a part of the probate revision

project. Allison indicated that he would note the matter
for future consideration by the committees.

Wills

Riddlesbarger pointed out that the Legislative Counsel's
office had prepared a first draft, dated January 30, 1967,
relating to the subject of wills, and that this draft was
contained in the blue notebooks distributed to members be-
fore the May 1967 meeting, following tab 10. He indicated
that he had prepared a revision of that first draft, and
proceeded to distribute copies of the revision to committee
members present. [Note: A copy of Riddlesbarger's revision
constitutes Appendix A to these minutes.] Riddlesbarger
explained that, in the sections of the revision, words in
parentheses were words of. the first draft to be omitted,
while words underscored were new words to be inserted.

Section 1. Who may make a will. Riddlesbarger suggested
that consideration might be given to deletion of "or who has
been lawfully married" from section 1 of the revision,
noting that the comparable section of the proposed Wisconsin
Probate Code (section 853.01) did not contain such a pro-
vision, but indicated that he did not recommend such deletion.
In response to a gquestion by Jaureguy, Lovett commented that
the minimum age for marriage in Oregon was 18 for males and
15 for females, with consent, and that the minimum age in
some other states was less than in this state.
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Riddlesbarger explained his preference for "make a will"
to "dispose of his property by will," commenting that the
property disposition concept could be incorporated in the
definition of the term "will" as a testamentary instrument
disposing of one's property, or that merely appoints an
executor, or that merely revokes or revives another will.
Zollinger indicated that he favored retention of "dispose
of his property by will" in section 1, and then adding to
the section a second sentence defining the term "will,"
rather than having the definition in another section at the
beginning of the proposed revised code. He expressed the
view that the definition of "will" in section 3, 1963
Iowa Probate Code, was a satisfactory one. After further
discussion, Riddlesbarger suggested, and it apparently was
agreed, that section 1 should state that a person may by
will dispose of his property, appoint (or nominate) an
executor or revoke or revive another will, followed by a
definition of "will" as including a codicil.

Section 2. Execution of a will. Riddlesbarger pointed
out that section 2 of the revision would require a testator
to publish the will in the presence of each of the witnesses.
He expressed the view, with which Dickson agreed, that the
witnesses should be made aware of what they were signing.

Zollinger suggested that "declare that the instrument
is his will" be used in (1) (a) and (2) (a) of section 2,
instead of "publish the will." He also suggested that "there-
on" be substituted for "to the will" in the second sentence
of (1) (d) of section 2.

The question of whether, in order to satisfy the require-
ment of publishing or declaring the will, the testator him-
self must state that the instrument is his will was discussed
briefly. Riddlesbarger asked whether the testator might act
through an agent in this regard; for example, a statement by
the testator's attorney. Butler remaraked that such a state-
ment by the testator's attorney in the presence of the
testator, and the testator's failure to contradict such
statement, might meet the requiréement of declaring the will.

Braun and Richardson raised the question of instruments
not wills but testamentary in nature and, in order to cover
certain contingencies, executed with the same formalities as
wills, and noted that such instruments could not be declared
wills as required by section 2. Zollinger commented, and
Dickson and Butler agreed, that such instruments should not
be treated as wills, and that the testamentary purposes of
such instruments could be accomplished by true wills in the
event of any uncertainty.
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Gilley and Richardson, referring to (2) (d) of section
2, expressed concern as to what acts would unmistakably
indicate that the will had been signed by the testator or
his proxy. After further discussion, Gilley moved, seconded
by Braun, that (2) (d) of section 2 be deleted. Motion
carried.

Section 3. Witness as beneficiary. Riddlesbarger
explained the substitution of "gives" for "bequeathed or
devised"” in the last sentence of section 3 of the revision.
Allison suggested it might be desirable to retain "bequeathed
or devised." He also remarked that the last sentence might
be relocated at the beginning of the section.

The definition of an interested witness in subsection
(3) of section 853.07, proposed Wisconsin Probate Code, was
discussed. Gilley moved, seconded by Zollinger, that the
substance of the Wisconsin defintion be included in section
3. Motion carried.

Section 4. Validity of a will. The comment under section
4 of the first draft was discussed briefly. No change was
made in section 4 of the revision.

Section 5. Testamentary additions to trusts. Riddles-
barger pointed out that subsections (7), (8) and (9) of
section 5 of the first draft were not contained in section 5
of the revision. He suggested that subsection (7) was covered
by section 21 of the revision, and that subsections (8) and
(9) were not appropriate since section 5 differed from the
Uniform Act in some respects. Zollinger expressed the view
that subsection (8) appeared to be of some value in calling
for consideration of court decisions on similar statutes in
other states. After further discussion, it was agreed that
subsection (8) should be added to section 5 of the revision
as subsection (7) thereof, but that subsections (7) and (9)
should not be added to section 5 of the revision.

Referring to section 21 of the revision (a savings clause
as to wills made prior to the effective date of the proposed
revised code), Lundy observed that the proposed revised code
probably would contain a number of savings clauses, and that
all provisions of the code should be considered in determining
the need for savings clauses applicable thereto.

Section 6. Manner of revocation or alteration exclusive.
No change was made in section 6 of the revision.

Section 7. Express revocation or alteration. Riddles-
barger commented that he had questioned the provision of




Page 6
Probate Advisory Committee
Minutes, 6/16,17/67

section 7 of the revision requiring two witnesses to the
injury or destruction of a will by a person other than the
testator, noting that the comparable section of the proposed
Wisconsin Probate Code (section 853.11) did not contain such

a provision, but that he did not recommend deletion of the
provision from section 7.

Riddlesbarger pointed out that the proposed Wisconsin
section (section 853.11(1)) contemplated partial revocation
of a will. The matter of partial revocation was discussed,
and the concensus was that section 7 should not authorize
partial revocation of a will.

Section 8. Revocation by marriage. Gilley referred to
subsection (2) of section 8 of the revision, and questioned
the requlrement therein that the antenuptlal agreement or
marriage settlement make prov151on for the surviving spouse.
Richardson expressed the view that the agreement or settlement
should make such "provision," and stated that if a testator
wanted to make no provision for his surviving spouse, he
should specify this by his will.

Braun indicated that she was inclined to favor deletion
of all of section 8, but most other committee members appeared
to oppose such deletlon.

Zollinger referred to subsection (2) of section 853.11,
proposed Wisconsin Probate Code, and suggested that the Wis-
consin provision appeared to constitute a clear and appropriate
statement of the committees' purpose in regard to revocation
of a will by marriage of the testator. After further dis-
cussion, Zollinger moved, seconded by Gilley, that the Wisconsin
provision be substituted for section 8 of the revision.
Objection was raised to that part of the Wisconsin provision
relating to a contract between the testator and his spouse
entered into after marriage. Butler moved, seconded by Gilley,
to amend the main motion to delete "or after" from the phrase

"contract before or after marriage" in the Wisconsin provision.
Motion to amend carried. Main motion, as amended, carried.

~Section 9. Revocation by divorce or annulment. Richard-
son questioned deletion from section 9 of the revision of
the words in parentheses (i.e., "and the effect of the will
is the same as though the former spouse did not survive the
testator"). It was agreed that the words in question should
not be deleted.

Section 10. Revocation does not revive prior will. No
change was made in section 10 of the revision.
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Section 11. Devise of life estate. Allison suggested
that "or bequest" not be deleted from section 11 of the
revision, if the application of the section was to be extended
to personal property. Zollinger commented that there was no
purpose in making section 11 apply to personal property.
Allison responded that in such event "or legatee" should also
be deleted from section 11. Zollinger indicated that "devise"

would be defined to include "bequest" and vice versa.

Section 12. Devise passes all interest of testator.
No change was made in section 12 of the revision.

Section 13. Property acquired after making will.
Riddlesbarger noted that the section of the proposed Wisconsin
Probate Code (section 853.29) similar to section 13 of the
revision provided: "A will is presumed to pass all property
which the testator owns at his death and which he has power
to transmit by will, including property acquired after the
execution of the will." He also pointed out that the comment
under the proposed Wisconsin section described three types of
statute on the subject of after-acquired property that had
been passed in this country.

Dickson suggested, and Zollinger concurred, that section
13 be revised to read: "An: interest in property acquired by
a testator after he makes his will passes as provided in the
will." Dickson commented that, under his suggested wording,
if there were no provision in the will, the after-acquired
property would pass by inkestacy. Lisbakken questioned
whether the will would have to specify after-acquired property
in order for such property to pass "as provided by the will,"
and indicated her preference for the wording of the proposed
Wisconsin section. After further discussion, Dickson's
suggested revision of section 13 was approved by a majority

of the committee members.

Section 14. Encumbrance or disposition of property
after making will. 1In response to a question by Riddlesbarger,
Lundy commented that the source of section 14 of the revision
appeared to be subsection (3) of ORS 114.230, and not ORS
114.150. Lundy noted that the second sentence of ORS 114.150
related to the subject of discharge of encumbrances, which
was dealt with in a separate draft in the blue notebooks.

Section 14 A. Bond or agreement to convey property
devised as a revocation. Riddlesbarger pointed out that
section 14 A of the revision was based upon ORS 114.140, that
the substance of the section had previously been approved
by the committees, but that for some reason the section had
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not been included in the first draft. -

Sections 14 B and 14 C. Riddlesbarger explained that
sections 14 B, relating to non-ademption of specific gifts
in certain cases, and 14 C, relating to renunciation of gift
under will, were verbatim copies of sections of the pro-
posed Wisconsin Probate Code (sections 853.35 and 853.21,
respectively). He noted that the subject matter of the
two sections had not previously been considered by the com-
mittees, and recommended that the sections be considered

for inclusion in the proposed revised code.

The meeting was recessed at 5:05 p.m.

The meeting was reconvened at 9 a.m., Saturday, June 17,
1967, in Chairman Dickson's courtroom, 244 Multnomah County
Courthouse, Portland.

The following members of the advisory committee were
present: Dickson, Zollinger, Allison, Butler, Carson, Jaureguy,
Lisbakken and Riddlesbarger. The following members of the
Bar committee were present: Biggs, Braun, Gilley, Kraemer,
Krause, Lovett, McKay, Meyers, Richardson, Thalhofer and
Thomas. Also present was Lundy.

Wills (continued)

Sections 14, 14 A, 14 B and 14 C (continued). Riddles-
barger noted that the background of sections 14 and 14 A of
the revision, including previous committee consideration and
action in regard thereto, was unclear, and that the matter
had been left to Allison and Lundy to investigate and report
thereon at the next meeting of the committees. He commented
that sections 14 B and 14 C of the revision were before the
committees for the first time at this meeting, and that in
view of this circumstance Allison had suggested postponement
of consideration of those two sections until the next meeting.
Riddlesbarger pointed out that section 14 C would involve
inheritance tax consequences and as such should be considered
by the inheritance tax subcommittee consisting of Carson,
Braun and Lisbakken. ‘

Dickson requested that a report by Allison and Lundy on
sections 14 and 14 A and committee consideration of sections
14 B and 14 C be placed first on the agenda for the meeting
of the committees in July 1967. '

Section 15. When estate passes to issue of devisee or
legatee; anti-lapse. Allison suggested, and it was agreed,
that the first sentence of section 15 of the revision be
altered to read that "the descendants take by representation
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Section 21. Act not to affect wills made prior to Act.
Riddlesbarger pointed out that the matter oOFf savings clauses
to be included in the proposed revised code had been dis-
cussed at the Friday session of the meeting, and that
section 21 of the revision constituted one such savings
clause. He commented that the subject of savings clauses
would be considered by the committees at a future time.

Drafting Procedure by Allison

For the benefit of committee members not present at the
Friday session of the meeting, Allison repeated the explanation
given at that session of the procedures he planned to follow
in his drafting work on the proposed revised code. [Note:

See page 2 of these minutes.]

Election Against Will: Dower and Curtesy

Allison noted that a first draft, dated April 28, 1967,
on the subject of election against will and abolition of
dower and curtesy was contained in the blue notebooks dis-
tributed to members before the May 1967 meeting, following
tab 11. He explained that he had prepared a second draft
on the subject, together with some editorial comments
thereon, and proceeded to distribute copies of the second
draft and editorial comments to committee members present.
[Note: A copy of Allison's second draft and editorial com-
ments thereon constitute Appendix B to these minutes.]

Section 1. 1In response to a question by Richardson,
Allison outlined the previous action by the committees
resulting in the intestate share of the surviving spouse being
an undivided one-half interest, if there was issue of the
intestate, and the election against will being an undivided
one-fourth interest.

Butler noted that the wording of subsection (1) of ORS
113.050, as amended by section 1 of the second draft, was
that the surviving spouse had an election "to take under
the will," and questioned whether the wording was appropriate
in those instances in which the will made no provision for
the surviving spouse. The appropriateness of the wording was
discussed and several suggestions for different wording made.
Allison pointed out that section 236, 1963 Iowa Probate Code,
used the wording "elect to take against the will." Riddles-
barger referred to the wording "elect to take the share pro-
vided by this section" used in section 861.05, proposed
Wisconsin Probate Code. Dickson suggested that the matter of
devising appropriate wording be left to Allison as draftsman.
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the property”; and that the second sentence of the section
be deleted. He pointed out that "representation"” was
defined in a section of the draft on intestate succession
previously considered and acted upon by the committees.

Section 16. Children born or adopted after execution
of will (pretermitted children). Zollinger suggested that
the word "maximum" in the last sentence of subsection (4)
of section 16 of the revision be deleted.

Riddlesbarger commented that section 16 did not contain
a provision on the remedy available to pretermitted children,
and that this matter had previously been referred to the sub-
committee on the probate court and jurisdiction thereof for
consideration in connection with the general subject of
remedies in probate.

Probate Courts and Jurisdiction

Dickson requested that the matter of probate courts and
jurisdiction thereof be placed on the agenda for the next
meeting of the committees in July, and indicated that at that
meeting he would appoint a subcommittee to study the matter
further. He asked Lundy to report at the July meeting on
legislation on the subject enacted at the 1967 regular session
of the Oregon legislature.

Wills {continued)

Section 17. Delivery of will by custodian; liability.
No change was made in section 17 of the revision.

Section 18. Disposition of wills deposited with county
clerk. No change was made in section 18 of the revision.

Sections 19 and 20. Riddlesbarger noted that the
revision retained section 19 of the first draft, but not
section 20 thereof. 1In response to a question by Riddles-
barger, Lundy pointed out that sections 19 and 20 amended
existing ORS sections to make them consistent with provisions
of the proposed revised code, and remarked that inclusion
of these existing sections in the code itself was not con-
templated. He commented, and Allison agreed, that the code
revision bill probably would include a large number of such
amendments to existing ORS sections, and that these amendments
would be located at the end of the bill. Lundy explained that
the amendment 0f ORS 107.110 by section 20 was necessitated
by the proposed repeal of ORS 114.130, referred to in ORS
107.110, and enactment of a similar new section by the first
draft.
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Riddlesbarger asked whether the committees wished to
consider the sections of the proposed Wisconsin Probate Code,
particularly sections 861.05 and 861.07, on the subject of
the elective share of a surviving spouse. He pointed out
that section 861.05, for example, provided for reduction of-
the elective share by certain property given the surviving
spouse under the will. Richardson expressed the view, with
which Jaureguy agreed, that election agalnst will should take
into account property passing to the surviving spouse outside
of the will; for example, insurance proceeds, inter vivos
trust income and jointly owned property. Allison commented
that the approach taken by the proposed Wisconsin sections
went considerably beyonf the present Oregon concept of
election against will. He suggested, and Butler agreed, that
adoption of the Wisconsin approach would constitute a con-
troversial change in Oregon law that the leglslature might
not be willing to accept, whereas less difficulty in this
regard probably would be had with the simple substitution of
election against will as to real property for dower and
curtesy.

After further discussion on the Wisconsin approach to
the matter of the elective share of a surviving spouse,
Braun moved, seconded by Richardson, that the committees
consider further the adoption of the Wisconsin approach.
Motion carried, Dickson appointed a subcommittee, consisting
of Riddlesbarger, as chairman, Braun and Richardson, to
prepare a proposal adopting the Wisconsin approach and submit
it for consideration by the committees at the next meeting
in July.

Sections 2 to 12. Allison explained briefly sections 2
to 12 of the second draft, pointing out that most of these
sections were amendments to existing ORS sections deleting
references therein to dower and curtesy.

Statute of limitations. Allison called attention to
the fact that the second draft did not repeal or amend ORS
113.090, which prescribed a 10~year limitation, after the
death of a decedent, on actions or suits brought to recover
or reduce to possession dower or curtesy by the surviving
spouse of the decedent. He expressed the view that it would
be desirable to retain the ORS section, even though it
would be applicable only for a maximum period of 10 years
after the effective date of the proposed revised probate
code.

Dickson suggested, and Zollinger agreed, that it might
be desirable to remove ORS 113.090 from the probate code and
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relocate the section in the general ORS chapter on statutes
of limitations (i.e., ORS chapter 12). Lundy commented
that ORS 113.090 could be so relocated and renumbered under
the editorial authority of the Legislative Counsel's office
in publishing ORS, but that any change in the substance of
the section would have to be accomplished by legislation.
Lundy noted that not all of the present Oregon statutes of
limitations were located in ORS chapter 12.

Initiation of Probate or Administration

The committees began a consideration of the first draft,
dated March 27, 1967, on the subject of initiation of probate
or administration, which was contained in the blue notebooks
distributed to members before the May 1967 meeting, follow-
ing tab 12.

Section 1. Venue. Gilley referred to section 1 of the
first draft, noted that it was a substitute for ORS 115.140
and explained the section briefly. Zollinger commented
that it should be made clear that section 1 applied to venue
only, and not to jurisdiction. Allison remarked that juris-
diction in probate generally was geared to the domicile of

the decedent, the place where he died or the place where his
property was located. :

Several members suggested that a provision that any
circuit court in the state had jurisdiction in probate appear
in a separate section preceding section 1 or be incorporated
in section 1. Gilley commented, and Thomas agreed, that
improper venue could be objected to and changed, but that
if no such objection was made, jurisdiction would not be
affected. Gilley suggested including in section 1 a specific
provision that if the proceeding was commenced in a county
of improper venue, such would not affect jurisdiction of the
court, but that the proceeding would be subject to change
of venue. He pointed out that jurisdiction was dealt with
in the first draft, dated May 3, 1967, pertaining to powers
of court, which was contained in the blue notebooks, follow-
ing tab 2. Thalhofer referred to subsections (1) and (2) of
ORS 109.310, relating to jurisdiction and venue in adoption
proceedings, and suggested, and Gilley and Zollinger agreed,
that those subsections might furnish an appropriate model
for revision of section 1. '

Allison remarked that he did not favor venue in the
county of the place of abode of the decedent, and Dickson
agreed. In response to a question by Thomas, Zollinger sug-
gested the possibility of a definition of "place of abode."
In response to a question by Biggs, Riddlesbarger remarked
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that under certain circumstances the place of abode of a
decedent might be the hospital in which he died. Dickson
expressed the view that the key criterion in determining
venue should be the location of property of the decedent,
and not the domicile or place of abode of the decedent.
Allison proposed that subsection (1) of section 1 be
revised to include the county in which the decedent left
assets as proper venue, and perhaps also the county in
which the decedent died. Gilley indicated that he favored
venue only in the county of the domicile of the decedent,
and Riddlesbarger agreed. Zollinger remarked that it would
be easier to determine the location of property of the
decedent than to determine his domicile.

Richardson commented that creditors of decedents would
be likely to oppose provision for proper venue in several
counties, and that such creditors would favor proper venue
only where the activities of a decedent were centered.
Dickson suggested that the interests of creditors could be
served by requiring the personal representative's notice to
be published in several counties; for example, in every
county in which the decedent had assets.

Gilley noted that the section of the proposed Wisconsin
Probate Code (section 856.01) on venue limited venue in the
case of a domiciliary decedent to the county of his domicile,
and provided for stay of proceedings in all but the county
where proper venue was finally determined and for change of
venue. He also pointed out that the matter of probate juris-
diction was governed by a statute section separate from the
one on venue in Wisconsin.

Zollinger moved, seconded by Dickson, that it be recorded
as the concensus of the committee members present that
section 1 provide that proper venue, in the case of both
domiciliary and nondomiciliary decedents, be in the county
in which the decedent was domiciled, or had his place of
abode, or where he died or where his assets were situated,
and that a provision similar to the last sentence of sub-
section (2) of ORS 109.310 be added to section 1. Motion
carried. Gilley and Riddlesbarger indicated that they were
still opposed to multiple venue, Riddlesbarger remarking that
such venue put a premium on who first was able to commence
the proceeding.

Section 2. Proceedings commenced in more than one county.
Section 2 of the first draft was referred to several times
during the course of the discussion on section 1. Dickson
suggested that change of venue under section 2 be made dis-
cretionary in the court upon a showing that venue should be




Page 14
Probate Advisory Committee
Minutes, 6/16,17/67

elsewhere, and that although proper venue might be in the
first county, the court could transfer the proceeding to
another county of proper venue. Zollinger moved, seconded
by Dickson,that Dickson's suggestion be approved. Motion
carried.

Section 3. Pleadings and mode of procedure. Gilley
noted that section 3 of the first draft was substantially
the same as ORS 115.010, with the principal exception being
the authorization in section 3 for an agent or attorney
of a person making a petition, report or account to verify
it. After extended discussion on verification by an agent,
Gilley moved, and it was seconded, that the words "agent or"
be deleted from the fourth sentence of section 3. Motion
carried.

Lundy suggested, and Allison agreed, that section 3
might more appropriately be located in that part of the
proposed revised code relating to powers of court in probate.

Dickson suggested that subsection (2) of section 3
might more appropriately precede subsection (l). It was
also suggested that the word "verified" in subsection (2)
be deleted, since the requirement of verification appeared
in the fourth sentence of section 3.

Section 4. Appointment of special administrator. Allison
suggested that the word "final" in the references to the

final account of a special administrator in subsection (3)
of section 4 of the first draft should be deleted.

Richardson proposed that the wording of paragraph (b)
of subsection (1) of section 4 be revised to read "loss,
injury or deterioration," in order to achieve consistency
with similar wording elsewhere in section 4. Zollinger
expressed the view that “deterioration" need only appear in
the first sentence of subsection (1) of section 4. After
further discussion, Richardson's proposal apparently was
approved.

The meeting was recessed at 12:05 p.m.

The meeting was reconvened at 1:30 p.m. The following
members of the advisory committee were present: Dickson,
Zollinger, Allison, Butler, Carson, Jaureguy, Lisbakken and
Riddlesbarger. The following members of the Bar committee
were present: Biggs, Braun, Gilley, Krause, Lovett, Meyers,
Thalhofer and Thomas (arrived 2:25 p.m.). Also present was
Lundy.
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Initiation of Probate or Administration {(continued)

Section 3. Pleadings and mode of procedure (continued).
Gilley, at Carson's suggestion, proposed that the committees
reconsider their action on section 3 of the first draft at
the Saturday morning session of the meeting in regard to
verification of papers by agents. Carson noted that author-
ization for verification by agents had been deleted by such
previous action of the committees, and argued that such
authorization should be retained in the case of agents for
corporations. After further discussion, Gilley moved, and
it was seconded, that the wording of the fourth sentence
of section 3 be revised to authorize verification by agents
of corporations. Motion carried.

Section 5. Petition for appointment of personal
representative. Gilley referred to section 5 of the first
draft, and suggested that "account" be inserted between
"Security" and "number" in subsection (1), and that the
reference to court jurisdiction in subsection (3) be deleted.
He expressed the view, and it was agreed, that subsection (4)
was unnecessary andshould be deleted. Dickson noted that
references to the petitioner in subsection (2) should be
changed to references to the person nominated to be the
personal representative.

Zollinger referred to subsection (5) of section 5, and
commented that the ages of all heirs, devisees and legatees
were not necessary; only the ages of such of them as were
minors. After further discussion, it was agreed that sub-
section (5) should require the ages and birth dates of minors,
but not the ages of others.

Zollinger gquestioned the need of the requirement in sub-
section (6) of section 5 that the petition include an
estimated value of the property belonging to the decedent.
The use of such estimated value in determining the amount of
the filing fee and the amount of the personal representative's
bond was discussed. It was pointed out that such estimated
value was insufficient information for such determination,
and that sufficient information for those purposes would
become available and could be supplied after the filing of
the petition. Braun remarked that undesirable situations
could result from undue publicity given to estimated wvalues
of estates included in petitions. It was suggested, and
agreed, that subsection (6) be revised to read: "Any facts
that would be of assistance to the court in fixing the amount
of the bond of the personal representative."
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Section 6. Qualification of personal representative.
Butler referred to subsection (6) of section 6 of the first
draft, and stated that it was his recollection that the last
previous action by the committees on the matter of nonresident
personal representatives was to allow a nonresident to serve
as an executor, but not as an administrator, if he appointed
a resident agent to accept service of summons and process.
Lundy commented that his recollection on the subject was the
same as Butler's. It was agreed that subsection (6) should

be revised to allow a nonresident to serve as an executor but
not as an administrator.

Gilley remarked that the committees by previous action
had decided to include judges of the county, district, cir-
cuit and Supreme courts in the classes of persons not qua-
lified to serve as personal representatives, and noted
that for some reason section 6 did not contain such a pro-
vision. Riddlesbarger asked whether pro tem judges should
be specifically included in the categories of judges to be
disqualified. Butler asked whether judges of the Tax Court
should also be so included.

Lundy noted that some county judges not only had no
probate functions, but had no judicial functions at all,
and asked whether, in view of this fact, county judges with
no judicial functions should be disqualified to serve as
personal representatives. Zollinger commented that under the
proposed revised code county judges would have no probate
functions, and suggested, and it apparently was agreed,
that county judges should be deleted from the disqualified
categories of judges. Thalhofer pointed out that no judges
were specifically disqualified to be guardians under ORS
126.161.

In response to a guestion by Biggs, Gilley remarked
that a recalled judge was no longer a judge and thus would
not fall within the categories of judges not qualified to
be personal representatives. Biggs expressed the view that
a recalled judge should be so disqualified, especially if
the ground for recall was misconduct, the same as a suspended
or disbarred attorney.

After further discussion, it apparently was agreed that
a provision should be added to section 6 to the effect that
judges of the district, circuit, Tax and Supreme courts were
not qualified to be personal representatives.

Zollinger suggested that "readmitted" be substituted for
"“reinstated" in subsection (5) of section 6.
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Section 7. Preference in appointing personal represen-
tative. Gilley commented that section 7 of the first dratft
did not appear to completely reflect the previous committee

action on the subject matter at the January 1966 meeting.
[Note: See Minutes, Probate Advisory Committee, 1/14,15/66,

pages 21 to 24. The wording of the section approved at the
January 1966 meeting was:

"The court shall appoint as personal representative

a qualified person or persons whom the court finds to
be suitable, giving preference to the following per-
sons in the following order or their respective
nominees:

"(l) The executor named in the will;

"(2) The surviving spouse of the decedent;

"(3) The nearest of kin of the decedent or the
respective nominees of any of them."]

Zollinger expressed the view that the nominee of the
executor should not be given preference in the appointment
of a personal representative over the surviving spouse or
the surviving spouse's nominee. After further discussion,
it apparently was agreed that section 7 should be revised
to coincide with the wording approved at the January 1966
meeting, but with no specific preference to the nominee of
an executor.

Section 8. Testimony of attesting witnesses to will.
Gilley suggested deletion of "may" after "witness™ in the
last sentence of subsection (2) of section 8 of the first
draft, and deletion of "facts" after "in the same manner as"

in subsection (3).

Zollinger referred to subsection (4) of section 8,
and questioned the necessity of requiring, in the absence
of evidence of attesting witnesses, evidence of the
genuineness of the testator's signature if the genuineness
of the witnesses' signatures could be proved. Biggs suggested,
and it apparently was agreed, that subsection (4) should be
revised to require evidence of genuineness of the signature
of the testator or at least one of the witnesses.

Krause commented that, in the absence of evidence of
attesting witnesses, something more than evidence of genuine-
ness of signatures should be required. Gilley suggested
that the attestation clause of a will should recite the: fact
of publication of the will. Carson pointed out that what
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was involved was probate in common form, and remarked that

the requirements for such should not be too strict. Dickson
noted that the evidence of witnesses could be preserved, under
subsection (1) of section 8, by affidavits made at the time of
execution of the will, and that this practice could be used

to resolve the problem of unavailability of witnesses at

the time of probate in common form, although such affidavits
could not be used, as indicated in subsection (3), in probate

in solemn form.

Dickson suggested, and it was agreed, that subsection (4)
of section 8 should precede subsection (3).

Determining validity of will in testator's lifetime.
Riddlesbarger reminded the committee members of the suggestion
made by Professor Hans A. Linde, School of Law, University of
Oregon, that some consideration might be given to authorization
for a procedure to determine the validity of a will during the
testator's lifetime. Butler remarked that the availability
of such a procedure might impose a significant burden on the
courts. Thomas suggested that the problems sought to be re-
solved by Linde's suggestion might be alleviated to some ex-
tent by the use of depositions. Braun commented that problems
of testamentary capacity might be resolved by medical or
psychiatric examinations of testators. It was agreed that
further consideration of Linde's suggestion be deferred and
that Riddlesbarger might contact Linde on the matter.

Section 9. Hearing when no will. Zollinger moted that
section 9 of the first draft appeared to have no precisely
similar counterpart in existing Oregon statutory law. He
commented that section 9 referred to the petition of the
personal representative, and that the petition would not
necessarily be filed by the personal representative. Allison
expressed the view that the apparent purpose of section 9 was
to fill a gap in the procedure prescribed by existing statu-
tory law.

Section 10. Necessity and amount of bond; bond not-
withstanding will. Gilley suggested that "or special admin-
istrator" be inserted after "personal representative" in the
first sentence of section 10 of the first draft. Allison
noted that section 4 of the first draft specifically required
a special administrator to file a bond. Riddlesbarger noted
that section 21 of the first draft, dated April 27, 1967, on
definition of terms defined "personal representative," and
Gilley suggested, and Dickson agreed, that perhaps that
definition should exclude special administrators.
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In response to a question by Gilley, Lovett expressed
the opinion that the banking law contained provisions per-
taining to the necessity of bonds of trust companies acting
as personal representatives and the reduction of bonds of
personal representatives by deposits with banks and trust
companies. [Note: See ORS 709.240 to 709.260.] Lundy noted
that ORS 126.171, relating to the bond of a guardian, con-
tained the phrase "except as otherwise provided by law" in
order to recognize the existence of other provisions of
law pertaining to bonds of guardians, including such pro-
visions in the banking law. Carson suggested that such a
phrase might be added to section 10 in order to resolve the
matters of the provisions in the banking law and the provision
on special administrators.

Gilley suggested, and it was agreed, that "and approved
by the endoresement thereon of the Judge" be deleted from the
first sentence of section 10.

Gilley commented that subsection (1) of section 10 should
be revised to read: "The apparent value of the estate."
Zollinger proposed that the wording of subsection (1) be:

"The nature and apparent value of the assets of the estate."

Several members expressed the view that bond should not
be required of a personal representative if the will waived
that requirement. Gilley commented, and Dickson agreed, that
such a waiver should not be conclusive, and that the court
should be able to require bond notwithstanding the waiver in
appropriate circumstances. [Note: Previous action by the
committees on the subject of waiver of bond of a personal
representative by will is recorded in Minutes, Probate Advisory
Committee, 3/18,19/66, pages 33 and 34, and Appendix; and
Minutes, Probate Advisory Committee, 4/15,16/66, page 19.

The action so recorded indicates that there should be some
provision stating, in substance, that when a will declares
that no bond is required of the personal representative, he
may act without filing a bond; but notwithstanding waiver of
the bond by will, the court may, at any time in its discretion,
on its own motion or on petition of an interested person, re-
quire the personal representative to give bond, and the court
shall require a nonresident executor to give bond. The first
draft does not appear to contain such a provision.]

Section 1ll. Increasing, decreasing or requiring new
bond. Gilley suggested that "approved and" be deleted from
the second sentence of section 11 of the first draft.
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Section 12. Letters testamentary or of administration.
Gilley remarked that "acceptance of the appointment" should
be substituted for "acceptance of the trust" in the first
sentence of subsection (1) of section 12 of the first draft,
and that "or is the petitioner for letters of administration"
should be deleted from subsection (2).

In response to a question by Dickson, Zollinger noted
that subsection (2) of section 12 was duplicated to some ex-
tent by the provisions of ORS 709.330 on the sale and trans-
fer of assets and liabilities by a trust company and the
effect thereof on fiduciary relations.

Section 1l2a. Forms of letters testamentary and of
administration. Zollinger and Dickson noted that it was
not contemplated that letters be issued to special adminis-
trators. Meyers commented that special administrators could
act under authority of court orders.

No change was made in section 12a of the first draft.

Section 13. Publication of notice by personal repre-
sentative. Dickson commented that, inh view Oof the previous
action by the committees on section 1 of the first draft,
relating to venue, section 13 of the first draft should re-
quire publication of the personal representative's notice
of appointment in counties in addition to the one in which
the proceeding was pending. Zollinger suggested that pub-
lication be required in the county in which the decedent
was domiciled, as stated in the petition for appointment of
the personal representative, in addition to the county in
which the proceeding was pending, if they were different
counties. Allison remarked that publication might be re-
quired in the county in which the proceeding was pending and
in such other counties as the court might prescribe. Dickson
expressed the view that protection of creditors was not the
only reason supporting the desirability of publication in
more than one county. After further discussion, in the
course of which several members expressed opposition to the
requirement of publication in more than one county, Carson
moved, and it was seconded, that no change be made in sub-
section (1) of section 13.

The requirement of paragraph (b) of subsection (2)
of section 13 that the notice include the names and addresses
of the personal representative and his attorneys was discussed
at some length. Riddlesbarger and Gilley argued that those
names and addresses need not be included in the notice, and
that the only address that should be required was the one at
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which claims were to be presented to the personal represen-
tative. Dickson and Carson agreed that the attorney of a
personal representative need not be identified in the notice.
Allison and Jaureguy expressed the view that the names and
addressed of both the personal representative and his
attorney was often useful information. Dickson commented
that the inclusion of such information in the notice would
not be prohibited, but would not be required. It apparently
was agreed that paragraph (b) should be deleted, and that
paragraph (d) should refer to presentation of claims to the
personal representative at the address designated in the
notice for such presentation.

Section 1l4. Notice to heirs, devisees and legatees.
Carson indicated that he did not favor the requirements of
subsection (1) of section 14 of the first draft, relating
to mailing notice to heirs, devisees and legatees of a
decedent. He commented that such requirements appeared
contrary to the general aim of the committees to achieve
simplification of probate procedure. Krause noted that
existing law (i.e., ORS 115.220) required mailing of copies
of a will admitted to probate to devisees and legatees
named therein, and commented that one of the purposes of
subsection (1) of section 14 was to justify elimination of
mailing copies of wills.

Butler, Riddlesbarger and Biggs stated that they shared
Carson's view on the undesirability of the requirements of
subsection (1) of section 14. Riddlesbarger and Biggs com-
mented that it was often very difficult to locate the heirs
of a decedent, and that required mailing of notice to such
heirs would impose a substantial burden on the personal
representative. Biggs proposed that the mailed notice
required by subsection (1) be limited to notice to devisees
and legatees named in a will. Zollinger expressed the view
that the surviving spouse and at least the adult lineal
heirs of the testator not provided for by the will should
be mailed notice. Braun and Carson commented that if the
aim = was to notify all persons interested, beneficiaries
under prior wills might be as interested as heirs.

Dickson remarked that one purpose of mailed notice was
to satisfy requirements of due process, and that, for example,
if a suriviving spouse or heir were not notified of the pro-
bate proceeding, his rights might not be foreclosed by the
termination of the time period for contesting the will.
Jaureguy commented that whatever might be the requirements
of due process, it should be the policy of the state to
afford some kind of notice to persons entitled to contest
a will.
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Braun moved, and it was seconded, that subsection (1)
of section 14 be deleted. Motion carried.

Removal of personal representative. Gilley noted that
the provision relating to removal of a personal representative,
which appeared in the first draft as subsection (4) of section
14, should be a separate section.

Biggs observed that the removal proceeding under the
section was to be initiated by petition, and expressed the
view that the court should be able to initiate the proceeding
on its own motion. Gilley suggested that "or upon its own
motion" be inserted after "Upon the petition being filed" in
the second sentence of the section. After discussion on
whether issuance of a court order directing the personal
representative to appear and show cause should be mandatory
or discretionary with the court, it apparently was decided
to retain "shall" in the second sentence and not substitute
"may" therefor.

Section 15. Appointment of successor personal repre-
sentative. Thalhofer suggested that "is disqualified"” be
substituted for "ceases to qualify" in subsection (1) of
section 15 of the first draft. Lundy pointed out that the
terminology used in section 6 of the first draft was "is not
qualified,” rather than "is disqualified." Zollinger com-
mented that the wording of subsection (1) of section 15
might be changed to "ceases to be qualified."

Section 16. Notice by new personal representative.,
Gilley suggested that "need not give notice" be substituted
for "does not have to give notice" in the first sentence of
section 16 of the first draft, and that "notice shall state"
be substituted for "notice shall provide" in the third '
sentence.

The requirement of notice by a new personal represen-
tative was discussed at some length. Dickson asked if the
time period for filing claims would begin again upon the
publication of notice by the new personal representative,
or if the period begun by publication of notice by the pre-
vious personal representative would still apply. Gilley
pointed out that previous action by the committees at the
March 1966 meeting answered this question by indicating
that if appointment of the successor personal representative
occurred before expiration of the four-month claim pre-
sentation period, the court should be authorized to extend
the period for not more than four months after appointment
of the successor and that the notice published by the
successor should state the period of extension. [Note:
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See Minutes, Probate Advisory Committee, 3/18,19/66, page
30.] 1In response to a question by Dickson, Zollinger com-
mented that a reason for the notice by the new personal
representative was to inform creditors of the change in
personal representatives so that such creditors could pre-
sent their claims to the proper personal representative.
Gilley moved, and it was seconded, that the committees ap-
prove the substance of section 16, with the addition thereto
of an appropriate provision reflecting the previous committee
action at the March 1966 meeting on extension of the claim
presentation time period. Motion carried.

Section 17. Proceedings when will found after admin-
istration granted. The matter of whether the circumstance
described in section 17 of the first draft would call for
notice by a new personal representative was discussed.

Dickson suggested that section 17 be relocated before
sections 15 and 16 of the first draft.

Butler questioned the reference to letters testamentary
in section 17, and remarked that if the will found and
proven did not name an executor, the new letters would be
letters of administration with the will annexed. Zollinger
noted that the form of letters testamentary set forth in
section 12a of the first draft contemplated use thereof in
the case of an administrator with the will annexed.

Lundy pointed out that section 17 was based upon ORS
115.340, and that ORS 115.200 described the reverse situation
in which, if a will was proven and letters issued thereon
and the will was then set aside, delcared void or inoperative,
those letters would be revoked and letters of administration
issued. He observed that the committees had previously
approved a section similar to ORS 115.200, but that such
section, for some reason, did not appear in the first draft.
[Note: See Minutes, Probate Advisory Committee, 3/18,19/66,
page 19; and Minutes, Probate Advisory Committee, 2/18,19/66,
pages 10 and 11.]

Section 18. Designation of attorney to be filed. It
apparently was agreed that "represent him" should be sub-
stituted for "assist him" in section 18 of the first draft.

Section 19. Duty of court to supervise. It was
suggested that "and require" be substituted for "to insure"
in section 19 of the first draft.
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Section 20. Contest of will. It was agreed that the
period for contesting a will should be reduced from six
months to four months.

Section 21. No change was made in section 21 of the
first draft.

The meeting was adjourned at 4:55 p.m.
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(Minutes, Probate Advisory Committee Meeting, June 16 & 17, 1967)

To: ' Members of the
Advisory Committee on Probate Law Revision
and '
Bar Committee on Probate Law and Procedure

From: W. P. Riddlesbarger

Subject: ©Proposed Revision of Chapter on Wills

Mr. Sorte has furnished each member of the committees
with a compilation of a chapter on wills prepared in accord-
ance with the previous action of the committees. The follow-
ing represents the writer's suggested revisions of the pro-
posals and his comments thereon.

It was believed that official comments respecting
the various sections should not be undertaken until final
agreement is reached as to the contents of the chapter.

Section 1. Who may make a will. Any person who

is 18 years:of agé or older or who has ‘been-lawfully married,
and who is of sound mind, may (dispose of his pfoperty by)
make a will;

Comment: There would be some reason to delete the
words "or ‘who have been lawfully married:" Persons of an
age younger than 18 years might be deemed too immature to be
‘allowed to make a will. "But the reasons for reducing the
minimum age to 18 years apply equally to a person who has
been lawfully married but younger than those years. - Those
reasons are set forth in full in the comments following
section 835.01, page 40 of the proposed Wisconsin Probate
Code. I have not-recommended deletion, "however; because I
am not aware of any problems necessitating a change of the

present law.

I recommend that the words "may dispose of his
property by will® be deleted and the words "may make a will"
substituted. The reason is that a will may be made for
purposes other than the disposal of property. That idea was
included originally because the right to dispose of one's
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property by will is statutory. Perhaps the definition-of the
term "wil'l" could include the thought.

Section 2. Execution of a will. - A'will- shall be in

writing and shall be executed (by the signatures of the
testator and of at least two attesting witnesSeS%aé‘follows:)

with the following formalities:

(1) The testator, in the presencerof~each of the
witnesses shall:

(a) Publish the will; and

(b) Sign the will; or

(c) Acknowledge the signature previously made on the
will by him or by his proxy; or

(d) (At the direction of the testatorand- in his

presence have) Direct one of the witnesses-or (amother) some

other person to sign thereon the name of the-testator. . Any
(witness) person who so signs the name of the testator shall
sign his own name (as a witness) to the will and write on the
will that he signed the name of the testator at the direction
of the testator.

(2) (The witnesses shall each sign the will in the

presence of the testator.) At least two witnesses shall

each:

(a) Hear the testator publish the will; and

(b) See the testator sign the will; or

(c) Hear the testator acknowledge the signature on

the will; or
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(d[ Observe acts which unmistakably indicate that the

will has been signed by the testator or by his proxy; and

(e) Sign the will in the‘presehee of the testator

and at his request.

Comment:

1. The words "by the signatures of the testator and
of at least two attesting witnesses as follows" have been
deleted because they duplicate the subsequent provisions
respecting 51gn1ng

‘2. -‘Subparagraph (b) has been changed because if
witnesses need not be in the presence of each other, the acts
of the testator in the presence of the witnesses may be
different.

3. The language of subparagraph (c) of the proposal
is not clear as to whether the proxy is or may be a witness
to the will of another person. ‘

4. I recommend that publication be required despite
the fact that the committees did not so provide. Although
ORS 114.030 contains no language to support the requlrement
the Supreme Court has recently held that a codicil was im-
properly executed because the witnesses did not know the
nature of the document they were called upon to witness. See
Erickson v. Davidson, 216 Or. 547, citing Richardson v. Orth,
40 Or. 252. The court made no mentlon of Loper v. Werts, 19
Or. 122; 1In re Skinners Will, 40 Or. 571; 1In re Estate of
Neil; 111 Or. 282; 1In re Estate of Heaverne, 118 Or. 308;
In re Estate of Shaff 125 Or. 288, and In re Christofferson
Estate, 183 Or. 75, in each of which it was held not to be
necessary that the testator publish the will or that the witnesses
have any idea as to the purport or contents of the instrument to
which they subscribed their names. My proposal eliminates any
uncertainty that might exist. A better reason, however, is
found in the functioning of the attesting witnesses. An attest-
ing witness is one who signs his name to an instrument for the
purpose of proving and identifying it or who signs with the
intention of being considered a witness to the act in question.
The act in gquestion may be publication of the will or its execution
by the testator or both. Publication signifies the act of
declaring or making known to the witness that the testator
understands and intends that the instrument signed by him to
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be his last will and testament. The purpose of publication
is to make it manifest that the testator knows what he is
executing and to secure him against fraud or imposition.

The act should impress upon the witnesses the fact that
since the document is a will they are expected to remember
what occurred at its execution and be ready to vouch for its
validity. If the requirement were to be that the witnesses
attest only to the signing of the will by the testator, the
foregoing purposes of publication would not be served.
Moreover, the testator may have signed several documents on
the same occasion or on other occasions during that day. In
such event, unless the witnesses are aware of the nature of
the document signed in their presence their testimony would
be meaningless insofar as the execution of the will is con-
cerned. Publication does not require that the contents of
the will be revealed. The right of privacy, therefore, is
not invaded. :

Section 3. Witness as beneficiary. A will attested

by an interested witness is not thereby invalidated. If an
interested witness attests a will and the will is not
atteéted also by two or more disinterested witnesses, the
interested witness may take under the will only so much of
the provision made for him therein as in the aggregate equals
in value, on the date of death of the testator, the part of
the estate of the testator that would have passed to him had
the testator died intestate. A witness is interested only if

the will gives to him some (a) personal and beneficial interest

in the estate. (of the testator is bequeathed or devised to
him by the will.)

Comment: The only changes have been made by re-
phrasing the wording of the section..

Wisconsin defines what is not to be construed as a
personal or beneficial interest in the estate as follows:

"(a) A provision for the spouse of the witness;
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"(b) a provision for employment of the witness as
executor or trustee or in some other capacity after death of
the testator and a provision for compensation at a rate or
in an amount not greater than that usual for the services to

be performed;

"(c) a provision which would have conferred no benefit
on the witness if the testator had died immedlately following
execution of the will."”

I have mixed feelings as to whether any of those requirements
should be included in the Oregon law. Because those feelings
are not strong either way, I have not proposed any change in
the section.

Perhaps some ambiguity exists as to whether a proxy
who signs the name of the testator to the will may be
"interested." My reasoning is that unless he is also a
"witness" he would not be "interested."

Section 4. Validity of a will. A will is lawfully

executed if it is in writing, signed by the testator and
othérwise executed in accordance with the law of:

(1) This state at the time of execution or at the
time of death of the testator;

(2) The domicile of the testator at the time of
execution or at the time of his death; or

(3) The place of execution at the time of execution.

Comment: No changes have been made.

Section 5. Testamentary additions to trusts. (1) A

devise (or beéuest) may be made by a will to the trustee or
trustees of a ﬁrust,.regardlesa of the existence, size or
character of the corpus of the trust, if:

(a) The trust -is .established or will be established

by the testator, or by the testator and some other person or
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persons, or by some other person or persons;

(b) The trust is identified in the testator's will;
and

(c) The terms of the trust are set forth in a written
instrument, other than a will, executed before or concurrently
with the execution of the testator's will, or in the wvalid
last will of a person who has predeceased the testator.

(2) The trust may be a funded or unfunded life
insurance trust, although the trustor has reserved any or all
of the rights of ownership of the insurance contracts.

(3) The devise (or bequest) shall not be invalid
because the trust:

(a) Is amendable or revocable, or both; or

(b) Was amended after the execution of the testator's
will or after the death of the testator.

(4) Unless the testator's will provides otherwise,
the property so devised: (or bequeathed)

(a) Shall not be deemed to be held under a testa-
mentary trust of the testator but shall become a part of the
trust to which it is given; and

(b) Shall be administered and disposed of in
accordance with the provisions of the instrument or will
setting forth the terms of the trust, including any amendments
thereto made before the death of the testator, regardless of

whether made before or after the execution of the testator's
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will so provides, including any amendments to the trust made
after death of the testator. '

(5)' A revocation or terminatioh of the trust before
the death of the testator shall cause the devise (or bequestf
to lapse,

(6) This section shall not be construed as préviding
an exclusive method for making devises (or bequests) to the
trustee or trustees of a trust established othérwise than by
the will of the testator making the devise.

Comments: (a) The words "or bequeath" and "or
bequest" have been deleted because the definitions make the
use of the words unnecessary. (b) Subsection 7 can be
deleted and the words "or any devise" added following the word
"wills" in the proposed section 21. (c) Subsections 8 and 9

of the proposal appear to be unnecessary.

Section 6. Manner of revocation or alteration

exclusive. 'A will may be revoked or altered only as provided
in sections 6 to 10 of this Act.
Comment: No changes recommended.

Section 7. Express revocation or alteration.

(1) A will may be revoked or altered by another will.

(2) A.will may be revoked by being burned, torn,
canceled, obliterated or destroyed, with the intent and purpose
of the testator of.revoking the will, by the téstétor or by
another person at the direction . of the testator and in the
presence of the testator. Such injury or destruction by a
person other than the testator at the directionvand in the
presence of the testator shall be proved by at least two

witnesses.
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Comment: No changes recommended.

Section 8. Revocation by marriage. A will is revoked

by the marriage of the testator after the execution of the
will, unless:

(1) The spouse of the testator does not survive the
testator;

(2) Provision is made for the surviving spouse by a
written antenuptial agreement or marriage settlement; or.

(3) The will evidences the intent of the testator
that the will not be revoked by the marriage.

Comment: No changes recommended.

Section 9. Revocation by divorce or annulment.

Unless a will evidences a different intent of the testator,
the divorce or annulment of the marriage of the testator after
the execution of the will revokes all provisions in the will
in favor of the former spouse of the testator and any pro-
vision therein naming the former spouse as executor. (and
the effect of the will is the same as though the former spouse
did not survive the testator.)

Comment: The words. "and the effect of the will is
the same as though the former spouse did not survive the

testator"” have been deleted because they seem to be unnecessary.

Section 10. Revocation does not revive prior will.

If, after making a will, the testator makes a subsequent will,
the revocation of the subsequent will does not revive the

earlier will.
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Comment: The word "does" is inserted in the title
of the section. ' o '
- No change is recommended, although consideration was
given to preserving some of the provisions of ORS 114.120

respecting revival.

Sectidh 11. Devise of life estate. A devise (or

bequeSt) of property to any person for the term of the life
of the pérson} and after his death,itb.his children or heirs,
vests an estate or interest for life'only in the devisee or
legétee; and remainder in the children or heirs.

Comment: No dhange recommended.

Section 12. Devise passes all interest of testator.

o . .
A devise (or bequest) of property passes all of the interest

of the testator therein at the time of his death, unless the
will evidences the intent of the testator to dispose of a
lesser (estate or) interest.

Comment: The section adopted by the committees was
as follows: "A devise of property shall pass the interest
of the testator therein at his death unless the will discloses
an intention to dispose of a lesser estate or interest." The
changes made appear to be for housekeeping purposes only,
except that further committee action deleted the words "estate
or" from each of Sections 12, 13 and 14.

Section 13. Property acquired after making will.

An estate or interest in property acquirea by a testator after
he makes his will passes as provided by the will, unless the
will evidences the intent of the téétato: to diSpose of a
lesserv(éstate'or) interest.

Comment: The words "estate or" were removed from the
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section pursuant to the aforementioned action of the committees,
the record of which appears on Page 11 of the minutes of the
meeting held 12/17,18/65.

It whould be pointed out that the proposal to delete
sections 13 and 14 was approved by a bare majority of the
Advisory Committee and carried the Bar Committee. I voted
against the deletion and have not changed my position.

Section 14. Encumbrance or disposition of property

after making will. An encumbrance or disposition of property

by a testator after he makes his will shall not affect the
operation of the will upon a remaining (estate or) interest
therein which is subject to the disposal of the testator at
the time of his death.

Comment: No changes are recomménded.

Section 14 A. Bond or agreement to convey property

devised as a revocation. An executory contract of sale made

for a valuable consideration by a testator to convey any
property devised in any will previously made, is not deemed a
revocation of such previous devise, either in law or equity;
but such property shall pass by the devise, subject to the
same remedies on. such agreement, for specific performance or
otherwise, against devisees as might be had against the heirs
of the testator or his next of kin, if the same had descended
to them.

Comment: The committees approved the writer's proposal
No. 12 in principle, but referred to Lundy the task of re-
drafting the section with the aim of simplifying the wording
but retaining the present meaning. See Paye 6 of the minutes

of the meeting held 12/17,18/65. I have attempted to perform
that task.
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Section 14 B. Non—ademption'of specific gifts in

certain cases.

(1) Scope of section. It is the intent of this section

to abolish the common law doctrine of ademption by extinction
in the sitnations governed by this section; this section is
inapplicable if the intent that the gift fail under the
particular circumstances appear in the will, or if the testator
during his lifetime gives property to the specific benef1c1ary
with the intent of satisfying the spec1f1c gift. Whenever the
subject of the specific gift is property only part of which is
destroyed, damaged, sold or Qondemned, the Specific gift of
any remaining interest in the property owned by the testator
at the time of his death is not affected by this section; but
this section applies to the part which would have been adeemed
under the common law by the destruction, damage, sale or
condemnation.

(2) Proceeds of insurance on property. If insured

property.which is the subject of a specific gift.is destroyed
or damaged, the specific beneficiary has the right to:

(a) Any‘insurance proceeds paid to the personal
representative after death of the testator with the incidents
of the specific gift; and . 7

(b) A general pecuniary legacy equivalent to any
insurance proceeds paid to the testator within one year of

his death.
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But the amount hereunder is reduced by any amount expended or
ihcurred by the testator in restoration or repair of the

property.

(3) Proceeds of sale. If property which is the sub-

ject of a specific gift is sold by the testator within two
years of his death, the specific beneficiary has the right
to: »

(a) Any balance of the purchase price unpaid at the
time of death (including any security interest in the property
and interest accruing before death), if part of the estate,
with the incidents of the specific gift; and

(b) A general pecuniary legacy equivalent to the
amount of the purchase price paid to the testor within one
year of his death.

Acceptance of a promissory note of the purchaser or a third
party is. not considered payment, but payment on the note is
payment on the purchése price; and for purposes of this

sectioh property is considered sold as of the date when a

valid contract of sale is made. Sale by an agent of the
testator or by a trustee under a revocable living trust created
by the testator, the principal of which is to be paid to the
personal representative or estate of the testator on his

death, is a sale by the testator for purposes of this section.

(4) Condemnation award. If property which is the

subject of a specific gift is taken by condemnation prior to
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the testator's death, the specific béneficiary has the right
to:

(a) Any amount of the cohdemnation'award unpaid at
the‘time of éeath, with thevihcidents of the specific gift;
ahd |

| (b) A general pecuniary legacy equivalent to the
amount of an award paid to the testator within one year of
his death.
In the event of an appeal ih a condemnation proceedings, the
award is for pufposes of this section limited to the amount
established on such appeal. Acceptance of an agreed price"
or abjurisdictionai offer is a saié within the meaning of
subsection (3) of this section.

(5) Sale by gﬁardian'or conservator of incompetent.

If property which is the subject of a specific gift is sold

by a guardian of conservator of the testator or a condemnation
award or.inéurance proceeds are paid to a guardian or conser-
vator, the Specific beneficiary has the right to a geheral
pecuniary legacy equivalent to thelprocéeds of the sale or
insurance procéeds (redﬁéed.by any amount expended or incurred
in restoration or repaid of the property). This provision
 does”not apply if'testétor subsequent to the sale or award
or'receipt Qf;iﬁsuraﬁce proceedé issadjudiéated competent

and survives such adjudication for a period of one year; but

in such event sale by a guardian or conservator within two
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years of testator's death is a sale by the testator within

the meaning of subsection (3) of this section.

(6) Securities. If securities are specifically willed

to a beneficiary, and subsequent to execution of the will

other securities in the same or another entity are distributed
to the testator by reason of his ownership of the specifically
bequeathed securities and as a result of a partial liquidation,
stock dividend, stock split, merger, consolidation, reorgan-
ization, recapitalization, redemption, exchange, or any other
similar transaction, and if such other securities are part of
testator's estate at death, the specific gift is deemed to
include such additional or substituted securities. "Securities"

has the same meaning as in

(7) Reduction of recovery by reason of expenses and

taxes. Throughout this section the amount the specific bene-
ficiary receives-is reduced by any expenses of the sale or of
collection of proceeds of insurance, sale, or condemnation
award and by any amount by which the income tax of the decedent
or his estate is increased by reason of items covered by this
section. Expenses include legal fees paid or incurred.
Comment: The foregoing is copied verbatim from the
proposed probate code of Wisconsin. It is recommended because
it seems to treat the situations covered in a fair and equitable
manner. No authority was found either in the statutes or the
case law of Oregon. A justification for the section is found

on Page 69 of the proposed probate code of Wisconsin.

Section 14 C. Renunciation of gift under will. Any
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person to whom property is”given by the terms of a will may
renounce all of such property, or unless the will expressly
provides otherwise any part of such property, by filing a
signed declaration of such renunciation with the county court
and serving a copy on the personal representative within 180
days from admission of the will to probater‘but the court may
extend the time for cause shown. No interest in the property
or part thereof so renounced is deemed to have vested in such
person; but the renounced property orbpart passes as if such
person had predeceased the testator unless the will provides
otherwise. However, a renunciation is invalid to the extent
that the person renouncing has prior to filing the renunciation
effectively assigned or contracted to assign the renounced
property, if_prior to entry of the final‘judgment, or earlier
distribution by the personal representative in reliance on the
renunciation, the assignee files with the county court a copy
of the assignment or contract and serves a copy on the personal
representative.

Comment: This section is copied verbatim from the pro-
posed probate code of Wisconsin. It is recommended primarily
to resolve the guestion, at least in Oregon, as to whether or
not the renunciation would constitute a gift for giftr tax purposes.
It would, of course, settle the questlon as to the right of a

devisee or legatee to renounce a provision made for his benefit.

Section 15. When estate passes to issue of devisee or

legatee; anti—lapse. When property is devised (or bequeathed)

to any person who is related by blood or adoption to the
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testator and who dies before the testator leaving lineal descen-
dants, the descendants take the property the devisee (or legatee)
would have taken if he had survived the testator. If the des-
cendants are all in the same degree of kinship to the pre-
deceased devisee, (or legatee) they take equally, or if of un-
equal degree, they take by representation.

Comment: The only change was to delete the words
"or legatee." .

Section 16. Children born or adopted after execution

of will (pretermitted children). (1) If a testator, during

his lifetime or after his death, has a child born after the
execution of his will or adopts a child, whether in this state
or elsewhere, after that execution, and dies leaving the after-
born or after-adopted child unprovided for by any settlement
and neither provided for nor in any way mentioned in the will,
a share of the estate of the testator disposed of by the will
passes to the after-born or after-adopted child as provided in
this section.

(2) If the testator has one or more children living
when he executes his will and:

(a) No provision is made in the will for any such
living child, an after-born or after-adopted child shall not
take a share of the estate.

(b) Provision is made in the will for one or more of

such living children, an after-born or after-adopted child shall

take a share of the estate as follows:
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(A) The share of the estate that the after-born or
after-adopted child takes is Ilimited to the part passing to
" the living children under'the will;

(B) The" after born or after adopted child shall take
the share of the estate, as limited by subparagraph () of
_thls paragraph he would have taken had the testator included
all after- born and after adopted chlldren w1th the llv1ng
chlldren for whom prov1s;on is made in the w;ll, and had the
testator given_an equallpart,ofhthe,estate,to_each living,
after-born and after-adopted child”by the will.

(C) To the extent feasible, the interest of an after-~
born or_afterradopted child in.the estate shall be of the
same character, whether eguitable or legalJ as the interest
the testator gave to the living children_by the will.

(3) 1If the testator has no child living when he
executes his will, an after-born or after —adopted child shall
take a share of the_estate as though the testator had died
intestate as to the estate.

(4) An after-born or after—adopted child may recover
the share of the estate that passes to him as prov1ded in this
sectlon‘elther from the other chlldren under paragraph (b) of
subsect;on (2) of thre‘sectlon;or_from thevtestamentary
beneffoiariesvnnder eubsection (3) of this section, ratably,
out of the shares:ofwtheleetate passing to‘thoee persons under

the will. 1In abating the interests of those beneficiaries,
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the character of the testamentary plan adopted by the testator
shall be preserved to the maximum extent possible.

Comment: No change was made in the section as adopted.
It should be pointed out, however, that the matter of the
remedy of the pretermitted child was not adopted. Instead, any
further action in that regard was to await the report of a
committee appointed to consider the matter of the jurisdiction
of the probate court.

Section 17. Delivery of will by custodian; liability.

(1) A person having custody of a will, other than an executor
named therein, shall deliver the will, within 30 days after
the date of receiving informatioﬁ that the testator is dead,
to a court having jurisdiction of the estate of the testator
or to an executor named in the will.

(2) If it appears to a court having jurisdiction of
the estate of a decedent that a person has custody of a will
made by the decedent, the court may issue an order requiring
that person to deliver the will to the court.

(3) A person having custody of a will who fails to
deliver the will as provided in this section is liable to any
person injured by that failure for damages sustained thereby.

Comment: No changes recommended.

Section 18. Disposition of wills deposited with county

clerk. The county clerk of each county shall make all reason-

able effort to deliver each will deposited in his office as
provided in ORS 114.410 before the effective date of this Act

and on deposit in his office on that date to the testator or
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person to whom the will is to be delivered after the death of
the testator. Any such will not so delivered before January 1,
2010, may be destroyed by the county clerk.
Comment: No changes recommended.

Section 19. ORS 41.520 is amended to read:

41.520. Evidence to prove a will. Evidence of a last

will and testament (, except when made pursuant to ORS 114.050,
shall not be received, other than) shall be the written
instrument itself, or secondary evidence of (its contents)

the contents of the will, in the cases prescribed by law.

Comment: No changes made. The question is whether
the section should be in the probate code or in the chapter
on evidence. It should be in the latter or in a separate
chapter on procedure in probate courts.

Section 21. Act not to affect wills made prior to Act.

This Act does not apply to wills or any devise made prior to

the effective date of this Act as provided by ORS chapter 114.

Comment: The only change is to include the words "or
any devise."”

Section 22. Repeal of existing statutes. ORS 114.010,

114.020, 114.030, 114.040, 114.050, 114.060, 114.070, 114.110,
114.120, 114.130, 114.140, 114.150, 114.210, 114.220, 114.230,
114.240, 114.250, 114.260, 114.270, 114.310, 114.320, 114.330,
114.340, 114.410, 114.420, 114.430, 114.440, 115.110, 115.130
and 115.990 are repealed.

Comment: No change recommended.
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Prepared by
Mr. Allison

Proposed revised Oregon probate code.
ELECTION OF WIDOW - DOWER, CURTESY
2nd Draft

June 12, 1967

This draft is proposal #6.

Section 1. ORS 113.050 is amended to read:

113.050. (1) The surviving spouse of a decedent
[domiciled in this state at the time of death] shall have an
election whether to take under the will of the decedent or

to take by descent an undivided one-fourth interest in all

the real property of which the decedent dies seised and, if

the decedent was domiciled in this state at the time of death,to

[haﬁe and] take upon distribution ao undivided one-fourth
interest in all the personal property of [which the decedent
died possessed, which] the estate of the decedent. Such
interest shall be in addition to, and not in lieu of, any

other statutory right [of dower or curtesy or homestead].

(2) Such undivided one-fourth interest in real and
personal property shéll be subject to the following:

(a) A proportionate share of the debts of the decedent,
the expenses of last illness and administration, the inheritance

tax computed under subsection (1) of ORS 118.100, and, if
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applicable, the inheritance tax of any other state.

(b) A proportionate share of the federal estate tax,
if any, provided the total of all property passing to the
surviving spouse of a type which qualifies for;the marital
deduction under the federal estate tax law excéeds the
maximum marital deduction permitted under such law. [Said]
The proportionate share shall be determined by first multiplying
the total federal‘estate tax by the lesser of:

(A) The total of all such property so passing to the
surviving spouse less the maximum marital deduction allowable;
or

(B) The value of such undivided one—foﬁrth interest;
and then dividihg the product thereof by a sum equal to £he
value of the taxable estate for federal estafe tax purposes
plus the exemption allowable under the federal‘estéfe tax law.

(c) Being sold for the best interest of the estate
or for purpose of distribution.

Section 2. Dower and curtesy, inciuding inchoate dower
and curtesy, are abolished, but any right to or estate of
dower or curtesy of the surviving spouse of any person who
died before the effective date of this Act shali continue
and be governed by the law in effect immediately before that
date.

Section 3. ORS 5.040 is amended to read:

5.040. County courts having judicial functions shall
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have exclusive jurisdiction, in the first instance, pertain-
ing to a court of probate; that is, to:

(1) Take proof of wills.

(2) Grant and revoke letters testamentary, of adminis-
tration, of guardianship and of conservatorship.

(3) Direct and control the conduct, and settle the
accounts of executors and administrators.

(4) Direct the payment of debts and legacies, and
the distribution of the estates of intestates.

(5) Order the sale and disposal of the property of
deceased persons.

(6) Order the renting, sale or other disposal of the
property of minors.

(7) Appoint and remove guardians and conservators,
direct and control their conduct and settle their accounts.

[(8) Direct the admeasurement of dower.]

Section 4. ORS 91.020 is amended to read:

91.020. Tenancies are as follows: Tenancy at suffer-
ance, tenancy at will, tenancy for years, tenancy from year
to year, tenancy from month to month, [tenancy by curtesy,]
tenancy by entirety and tenancy for life. The times and
conditions of thé holdings shall determine the nature and
character of the tenancy.

Section 5. ORS 91.030 is amended to read:

91.030. A [tenancy by curtesy,] tenancy by entirety
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and a tenancy for life shall be such as now fixed and defined
by the laws of the State of Oregon.

Section 6. ORS 93.240 is amended to read:

93.240. (1) Subject to the provisions contained in
this section, whenever two or more persons join as sellers
in the execution of a contract of sale of real property,
unless a contrary purpose is expressed in the contract, the
right to receive payment of deferred instalments of the pur-
chase price shall be owned by them in the same proportions,
and with the same incidents, as title to the real property
was vested in them immediately preceding the execution of
the contract of sale.

[(2) If immediately preceding the execution of any
such contract one or more of the sellers held no estate in
the real property covered thereby other than an inchoate
estate of or right to dower or curtesy, then, unless a
contrary purpose is expressed in the contract, the joinder
of such party or parties shall be deemed to have been for
the purpose of barring dower or curtesy only and, except to
the extent specifically prescribed therein, such person or
persons shall have no interest intor right to any portion of
the unpaid balance of the purchase price of said real
property.]

[(3)] (2) If immediately prior to the execution of a

contract of sale of real property title to any interest in
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the property therein described was vested in the sellers or
some of the sellers as tenants by the entirety or was other-
wise subject to any right of survivorship, then, unless a
contrary purpose is expressed in the contract, the right to
receive payment of deferred instalments of the purchase price
of [such] the property shall likewise be subject to like
rights of survivorship.

[(4) This section, being declaratory of existing law,
applies to contracts of sale of real property heretofore
executed as well as to those hereafter executed.] (3) Nothing
contained in this section shall be deemed to modify or amend
the provisions of subsection (4) of ORS 118.010 relating to
inheritance taxes payable by reason of succession by survivor-
ship as provided by subsection [(3)] (2) of this section.

Section 7. ORS 94.330 is amended to read:

94.330. No transfer or mortgage of any estate or
interest in registered land shall be registered until it is
made to appear to the registrar that the land has not been
sold for any tax or assessment upon which a deed has been
given and the title is outstanding, or upon which a deed may
thereafter be given[, and that the dower, right of dowef, and
estate of homestead, if any, have been released or extinquished
or that the transfer or mortgage is intended to be subject

thereto, in which case it shall be stated in the certificate

of title ].
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Section 8. ORS 105.050 is amended to read:

105.050. 1In an action [for the recovery of dower be-
fore admeasurement or] by a tenant in common of real property
against a cotenant, the plaintiff shall show, in addition to
the evidence of his right of possessionh that the defendant
either denied the plaintiff's right or did some act amounting
to a denial.

Section 9. ORS 105.340 is amended to read:

105.340. 1In all cases of sales in partition when it
appears that [a married woman has an inchoate right of dower
in any of the property sold,_or that] any person has a vested
or contingent future right or estate therein, the court shall
ascertain and settle the proportional value of the [inchoate]
contingent or vested right or estate according to the
principles of law applicable to annuities and survivorship,
and shall direct such prOpqrtion of the proceeds of sale to
be invested, secured or paid over in such manner as to protect
the rights and interests of the parties.

Section 10. ORS 107.100 is amended to read:

107.100. (1) Whenever a marriage is declared void or
dissolved, the court has power further to decree as follows:

(Paragraphs (a) to (g), inclusive, omitted here)

[(h) for the extinguishment and barring of dower
and curtesy.]

(Remainder of ORS 107.100 omitted here)
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Section 11. ORS 93.170, 105.065, 111.050, 113.010,
113.020, 113.030, 113.040, 113.080, 113.110, 113.120, 113.130,
113.140, 113.150, 113.160, 113.210, 113.220, 113.230, 113.240,
113.250, 113.260, 113.270, 113.280, 113.290, 113.410, 113.420,
113.430, 113.440, 113.450, 113.510, 113.520, 113.530, 113.540,
113.610, 113.620, 113.630, 113.640, 113.650, 113.660, 113.670,
113.680 and 113.690 are repealed.
Section 12. This Act takes effect on January 1, 1970.

References: Advisory Committee Minutes:

6/19/65, pp. 5 and 6
9/18/65, pp. 6 and 7

EDITORIAL COMMENTS

Subject: Proposed Revised Oregon Probate Code Provisions on
Election of Widow and Abolition of Dower and Curtesy

I have found it necessary to rewrite the first draft
on this subject, dated April 28, 1967, for the principal reason
that the original of this draft was embodied in Senate Bill 315,
introduced in the 1965 Legislative Session, as a Senate
Judiciary Committee Bill, at the request of the Law Improvement
Committee. Since this must be considered for understanding
in legislative bill form, it had to be rewritten to show not
only the additional language included in the proposed amend-
ments, but also the deletions from the present sections.

This bill was presented to the Legislature to include,
of necessity, not only the provisions for abolition of dower
and curtesy, but also to include the amended provisions for
intestate succession, which would give the surviving spouse
a fee interest in real property in lieu of a present dower
or curtesy interest.

There was also introduced in the Legislature a companion
bill, Senate Bill 328, which also was recommended by this
committee to the Law Improvement Committee and by it introduced
in the Legislature. This bill attempted to set up provisions
which would attempt to give some protection to a spouse where
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a title was vested in the other spouse, akin to our present
inchoate dower or curtesy interest. Although neither bill
passed, it was the indication that the Senate Judiciary
Committee was favorably disposed to the bill abolishing dower
or curtesy, but was not interested in Senate Bill 328 to
attempt to preserve inchoate interests prior to death.

I quote portions of the able comments made to the
legislature in support of Senate Bill 315 as follows:

"The common law right of dower and curtesy has
been modified or abolished in many states. 1In Oregon,
a parallel right of the surviving spouse to take
against the will of the decedent a one-fourth interest
in his personalty has been created. This bill
abandons the distinction between real and personal
property, so far as concerns the rights of a surviving
spouse and provides that, with respect to both, the
surviving spouse may take a one-fourth interest.

"Under present . Oregon Law, upon the death
of the owner of a tract of timberland, his surviving
spouse will be entitled to one-half of the earnings,
but if the decedent owns all of the stock of a
corporation, which owns the timberlands, the surviving
spouse may claim one-fourth of the stock, absolutely.
You will note, of course, that the right to the use
of timberland has little value. The value of a dower
O curtesy interest in lands bears no relation to
the value of the lands but concerns only their pro-
ductiveness and the life expectancy of the owner.

"Section 1 of the bill amends ORS 113.050 which
now provides that a surviving spouse may elect
against the will of a decedent to take an undivided
one-fourth interest of the personal property of his
estate. As amended, it provides that the surviving
spouse may also elect to take by descent an undivided
one-fourth interest in all the property of which the
decedent dies seised and, with respect to real prop-
erty, makes no distinction between resident and
nonresident decedents. '

"Section 2 of the bill abolishes dower and curtesy
except with respect to the surviving spouse of a person
who died prior to the effective date of the Act; it
preserves rights and remedies with respect to vested
estates of dower and curtesy. '

“Section 3 of the bill amends ORS 5.040 relating
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to jurisdiction of probate courts in the admeasurement
of dower or curtesy. For this purpose, jurisdiction
is limited to the interest of the surviving spouse of
a person who died before the effective date of the Act.

"Section 4 of the bill deletes references to
tenancies by curtesy in ORS 91.020 and section 5
makes a similar deletion in ORS 91.030.

"Section 6 amends ORS 105.340, relating to sales
in partition, to delete reference to inchoate rights
of dower.

“Section 10 repeals 41 sections of the Code
relating to estates of dower and curtesy. Under
sections 3 and 4 of the bill, these provisions will
continue in effect with respect to the rights of
dower and curtesy of the surviving spouses of land-
owners who died before the effective date of the Act.

"The bill does not in any respect modify the
law with respect to dower or curtesy consummate.
Inchoate interests are mere expectancies or possibilities
and legislation affecting or abolishing them does not
impair any. property right or the obligation of any

contract. This is well established in other jurisdictions

and it is the holding of our own Supreme Court in United

States National Bank wvs. Daniels (1947), 180 Or. 356,177 b.

(Zd) 24%.

"The Advisory Committee on Probate Law notes a
trend toward the abolition of common law estates of
dower and curtesy and considers that it is in keeping
with the trend away from an agrarian economy. There
is nothing radical about the change which this bill
proposes. It simply makes a more appropriate provision
for the benefit of the surviving spouse of a decedent
than has heretofore been made under existing law."

The reference to the Advisory Committee minutes is
certainly anything but helpful in considering the serious
questions which I shall now introduce for discussion and
decision by this meeting.

I note that in my copy of Bill No. 1, submitted to the
Law Improvement Committee as revised January 14, 1965, I have
in section 1 and in section 2 of the proposed draft, the
words "one-fourth interest" have been corrected to read "one-
half interest". Although I can find no language in the
minutes which authorize this change, it is obvious why the
change was made. in my draft. The original bill, Senate
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Bill 315, provided that the widow be given an undivided one-
quarter interest in the real property in lieu of the dower
interest. Of course, long subsequent to this time, the
committee has changed this undivided one-quarter interest in
the real property to an undivided one-half interest in the
real property. Thus, if the widow is to take by descent,
she would take an undivided one-half interest and not an
undivided one-quarter interest as now provided in this bill,

It is my suggestion, however, that the undivided One-
quarter interest in real and personal property as provided
in the draft be retained. We are now providing, in effect,
that the devolution of real property to the widow will
correspond to the present devolution of personal property.
Thus, it would seem appropriate that the present undivided
one-quarter of the personal property, upon election against
will, should be retained also as to both the real and
personal property.

With respect to other changes in the present draft
from the first draft submitted to you, I quote the following
from Mr. Lundy's comments on the original rough draft of
this proposal:

“There are at least two possible approaches
to the treatment of existing statutory provisions
that relate to dower and curtesy abolished by this
draft. The first of these approaches is to delete
all such provisions by repeal or amendment, relying
on the 'saving' provision of section 4 to retain
in force and effect such of those provisions as
are applicable to vested interests. The second
of these approaches is to delete by repeal or
amendment only such of those provisions as are
applicable to inchoate.interests, retaining those
provisions that pertain to vested interests or that
otherwise would have some effect after the effective
date of the proposed legislation. With the one
exception of ORS 113.090 referred to above, this
draft adopts the first of these approaches, which has
the advantages of deleting statutory provisions which
ultimately will become obsolete and of avoiding what
in some cases may be the difficult problem of
determining which statutory provisions will have some
effect after the effective date of the proposed
legislation." '

Section 2 of the proposal reads in part as follows:
“Any right to or estate of dower or curtesy of the surviving
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spouse of any person who died before the effective date of

this Act shall continue and be governed by the law in effect
immediately before that date.” 1In my opinion, to carry out
the full intent of this language, the proposed bill should
eliminate all reference to both inchoate and consummate dower
and curtesy. This has indicated to me a change in séction .3 of
the first draft.

I have also included amendments to ORS 107.100 and
105.050, which were not included in the original proposal No. 6.

I have also eliminated section 9 of the proposed Act

since this section is included in and amended by the draft
of Clifford E. Zollinger on support of spouse and children.

I have eliminated the amendment of ORS 111.030, section
10 of this proposal, because that is repealed by the present
draft on advancements.

I have eliminated section 11 because this provision
would be repealed by the proposed section on wills.

One other comment is necessary. This bill does not
repeal ORS 113.090, which provides that no action or suit
shall be brought after 10 years after the death of a decedent
to recover or reduce to possession curtesy or dower by the
surviving spouse of such decedent. This limitation statute
has been most useful to title companies in passing outstanding
dower or curtesy interests where it can be established that
the .owner of the property has been dead 10 or more years.
Since this is a limitation statute, it would be applicable
to dower and curtesy rights for a period of ten years follow-
ing the effective date of the Act. Although retaining this
limitation statute in the code would not be consistent with
the remainder of this bill, I suggested to Mr. Lundy that I
could see no great harm in retaining this section for the
notice of all concerned.

In Mr. Lundy's original comments on the proposed draft
he called attention to the fact that the draft did not include
amendments of a number of sections which, because of the
substantial bulk they would add to the draft, were not
included. Certain of these sections have been included in
the present draft, but I call attention to the fact that, in
addition to the above, amendments should be included to ORS
68.420, 94.105 and 105.330. The amendment of these sections,
which would consist merely of the elimination of the
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references to dower and curtésy interests, would be included
in any legislation submitted finally.

I have not included in the draft Mr. Lundy's able
comments or others in the file, but this matéral will be

included as part of the final draft.

STANTON W. ALLISON
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between wills and will substitutes in respect to the
elective share of spouses by (1) requiring an electing
spouse to take economic benefits received from the decedent
by will substitutes into account for purposes of determining
what his or her protected share in the probate estate should
be; (2) by extending the spouse's right of election to will-
like transfers to third persons while making 1t clear that
such transfers are valid except to the extent necessary to
make up the share of the spouse; (3) providing for dis-
inheritance of the spouse by consent by barring him or her
from electing against a will to which he or she has given
written approval during the decedent's lifetime.

e. By minimizing the continuing supervision by probate
court of testamentary trusts and by empowering the probate
court to handle litigation involving any kind of trust that
persons properly might submit to a Michigan court, (i.e,,
including inter vivos family trusts, or other trust arrange-
ments of a dispositive nature).

f. By aligning Michigan rules concerning interpretation
of wills and its rules relating to ancillary administrations
to uniform models so that the likelihood of conflicts of law
problems 1n cases of decedents who have moved from state
to state, or who own property in several states, may be
reduced. '

IX.

TO UPGRADE THE WORK AND IMAGE OF THE PROBATE COURT BY
REDUCIRG OR ELIMINATING THE NECESSITY FOR A JUDGE'S
INVOLVEMENT IN ROUTINE MATTERS RELATING TO ADMINISTRATION
OF DECEDENTS® ESTATES, BY INCREASING THE POWER AND FINALITY
WITH WHICH THE PROBATE JUDGE MAY DEAL WITH CONTESTED MATTERS,
AND BY BROADENING THE SUBJECT MATTER JURISDICTION OF THE
PROBATE COURT SO THAT IT PROPERLY MAY DEAL WITH ALL KINDS
OF PROBLEMS INVOLVING FIDUCIARIES, WHO *. ARE, OR MAY BE,
PROPERLY BEFORE A PROBATE COURT.

. @ By eliminating the supervisory role of the probate
court over most matters relating to estates; making con-
frovergies relating to estabves more like other iitigated
matters in that the court will act in & judieial way ip
response to pleadings raising issues for declsion, and process
gubJecting interested parties to the power of the courk.

b. By separating routine administrative matters such as
the non-contentious authenticadtion and validaticn of wilils,
appointment of personal representatives in non-contested
cases and the checkling and receiving of reports required %o
be filed by personal representatives, from the responsibllities
of probate judges by designating the position of probate
registrar and permitting delegation of such matters to the
registrar. \

D



¢. By making adjudications in matters litigated before

the probate judge final, subject ohly. to appeal to the Court
of appeals. Ideally, the probaté court should be considers=d
as co-equal with the eircult court. If it can be considered
a part of the latter court, other thihgs would fall in place.
If it is to remain a separate court, then the Jurisdiction
of the eclircuit court over probate matters would need to be
terminated.

d. By giving the probate court Jurisdiction, as now
possessed by cireult courts, over inter vivos trusts.

III.

TO UPDATE AND SIMPLIFY THE LAW OF INTESTATE SUCCESSICN
AND THE RULES RELATING TO THE SETTILEMENT OF SMALL ESTATES 50
THAT THE IMPACT OF RULES OF PROPERTY SUCCESSION ON PERSONE OF
MODEST MEANS WILL BE AS BENEVOLENT AS POSSIBLE.

8. By increasing the amount of property which a surviving
spouse and dependents may claim ahead of creditors and devisees
to some fixed amount and by providing affidavit procedures and
summary adminlstration procedures so that estates of such
size usually will not need to be administered.

b. By providing that all intestate property pass to the
- Burviving spouse up to a 1imit calculated to cover most modest
estates. If the amount involved i3 over a set amount, the
' excess would be divided by the surviving spouse and
descendants.

¢. By eliminating the distinction between real and
personal property for purposes of intestate succession.

- [ ]
- . d. By eliminating the possibility of inheritance by very
remote relatives by providing for eseheat where the decedent
is not survived by any dependents, whether relsatives or not ,
nor any relatives who are closer in relationship than
- descendants of great-grandpsrents. In other words, descendants
_of grandparents would be the outer 1imit om bloocd relatives
who might inherit.

, €. By providing a periocd of survivorship, suech a&s 30
days, as a condition to the right of any heir (save to exempl
or family allowance property) to take property by intestate
succession. .

f. By providing an optional system of independent adminis-
tration for personal representatives of intestate persons S0
that such representatives will have the power to settle and
close the estate of an intestate without the necessity of
recourse to the probate court after receiving letters of

-3-



administration. Such a system would include appropriate
safeguards which would assure any interested person of
reasonable protection. This would provide the same flexibility
of administration for intestate estates as is proposed for
testate estates. .

Iv.

TO CORRECT VARIOUS INEQUITIES OF EXISTING PROBATE LAWS
AND 70 ELIMINATE VARROUS PROVISICNS OF THE PRESENT CODE WHICH
HAVE GENERATED CONSIDERABLE CRITICISM AND WHICH CAN BE
ELIMINATED WITHOUT FUNDAMENTAL DAMAGE TO THE SECURITY OF THE
SUCCESSION PROCESS OR THE INTERESTS OF THOSE INVOLVED IN ITS
SMOOTH OPERATION.

, . By»providing_that any suitable person who consents
to suit in Michigan courts may be a fiduciary of a Michligan
‘probate estate. '

b. By eliminating the appointment of appraisefs by _
-probate judges and making the selection of appraisers the
‘sole responsibility of the personal representative.

¢. By eliminating statutory fees for personal repre-
sengatlves and substituting a non-specifle provision entltling
personal representatives to reasonable compensation. This
,would permit the subject of fees for fiduciaries to be made
the subject of court rule, if any schedule. /. other than
those settled by competitive pressures is desirable.

d. By eliminating the risk of perscnal liability of
personal representatives for conduct which 1s reasonable.
This would mean a change 1in the law concerning the personal
liability of an executor or administrator for torts of his
employees and in the rules making a fiduciary absclutely
liable for a reasonable, but erronecus determination of the
identity of the persons entitled to the es8tate .

e. By including comprehensive provisions dealing with
-the rights of adopted persons so as to remove questions re-
lating to intestate succession and the interpretation of
‘gifts and bequests to groups identified as "ehlldren,)
"issue," heirs" and "descendants. "

f. By sligning to modern, uniform norms, the basic
Michigan assumptions concerning such subjects as revival
of revoked wills, proof of destroyed wills, implied exercise
of powers of appointment, and ademption of specific gifts
of corporate securities as affected by a change of owner-
- 8hip of such items between the date of execution of the will
and the date of death.



v.

'TO REVISE THE LAW OF GUARDIANSHIP TO MAKE IT MORE
RESPONSIVE TO THE NEEDS OF THE TIMES AND TO REDUCE THE AMOUNT
OF REQUIRED SUPERVISION OF THE AFFAIRS OF GUARDIANS AND OTHER
CONSERVATORS BY THE PROBATE COURT.

a. By separating the subjects of guardians of the
person of incompetents from the subject of care of property
of persons who are disabled to the peint of being unable
properly to manage thelr property and business affairs. Such
a separation would move the question of mental competency’
away from the question of ability to comserve or to manage
property leaving the competency question as relevant only to
situations where some restraint of personal liberty is appro-
priate.

b. By reducing the need for guardians or conservators
for minors or their property by desighating certain relations
with whom a minor may be residing as having certaln statutory
rights in respect to authorizing medical treatment or other
intrusions on the person or liberty of a minor, and in
respect to small property interests of minors.

¢. By glving property conservators appointed by the
probate court the cocption and power to manape the affairs
of the owner with minimum contact with the probate court.
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The problems that relate to the utility of wills ave
rooted in probate procedures. Turning to this area, we
should see that we live with three inherited assumptions
which, in combination, account for most of our difficulties.
These are (1) f%he idea that a2 will has no validity until
it is Judiecially authenticated after death; (2) that all
personal and intanglble property of a dec&d@nt vests, as
a matter of xibles in the person appointed by the probate
court as the executor or administrator of the decedent's
estate; and (3? an extenstion of the first two--that
the probate court, being indispensable in the settling of
a2 decedent's estates is somehow responsible for supervising
the process of collecgtion and distribution of asuetos and
must stay invelved in the process unitil the. @state is
judicially closed.

The product of these notions, especially the last one,
is an inflexibllity of procsdures geverning the setitlement
of estates that makes the adminlistrative process more a
hinderance than s helpful safeguard. For example, there
is no essential difference in the procedures appliicable o
a well drawn will which governs a cowpletely planned estates
and to an estate governed by a do-it-yourself job, or an
intestacy. The same routines apply whether the suecessors
of a particular estate are harmonious and cooperative, or
a8t each other's throats. Probate procedures take no
particular acecount of whetheér the assets of an estate are
simple or complex, although the differences in the head-
aches that go with rumning a closely held business, and
those attending ownership of a well selected portfolio of
securitles seem obvious from every other point of view.

Of course, inflexible rules become cbsolete more
‘quickly. For example, there probably was a day when 1t
made sense to make the sale of land shortly after its
owner's death a sticky plece of business. But, when that
ancient péint of view works to impede the free mangement
of a portfolioc of rapldly fluctuating securities, or to
obstruct the sale of speculative land during a period
following an owner's death we realise how far out of tune
our rules have become.

But, inflexlbility and outmoded assumptions are not
the whole of the story. Another major drawback of present
assumptions relates to fixing responsibility. The notion
that the probate court supervises estates leads the public
to blame the courts when things go sour in a particular
eztate, but we all know that today's courts, particularly
those in populous areas, are in no position to serve as
true superviscers of all that goes on in estate administration.
They must react to pleadings and facts brought to their
attention. Executors,; on the other hand, are handeuffed
by the need to get court orders on routine matters and are

D



thus rather effectively impeded from exercising
responslibillity whiceh really should be thelirs. Abtorneys can
and do help this curious situation, but here, %toe, we must
realize that they work for the execubtor and must awalt his
authorization. The result is a tragic form of the old shell
game; you never know exactly which hat covers the blame

when things go wrong.

The drafting subcommittee whiech you have appointed has
given preliminary approval to a set of principles which ws
belleve may help us achleve a new code and a new approach
to some of these problems. The 1deas seb forth in these
principles are in line with the present direction of the
national effort te achieve a uniform probate code. Again,
speakling in general terms, I would say that the principal
' feature of the new approach we are considering iz flexi-
bility. I can best emphasize this by saying thabt nothing
presently beling considered would force a particular probate
court or probate lawyer to make drastic changes in the way
estates are presently handled, provided present procedurses
geem preferable as applied to a glven case when comparved
with alternatives. The changes involved are In the order
of options. If they make sense, I would ezpect that they
would begin t¢ be used by eareful lawyers in selzcted
situations. This may net be the sort of dramabic change
in law that will be exeiting news for various ladies®
sewing cireles, but, in my judgment, 1t is the sort of
change which will s&rve best to meet the nseds of the publie.



LIVING TRUSTS: AVENUE FOR ABUSE?

Probate practices must
maet 20th century need

by William J. Hickey
Probate Judge, Worfolk County, Maszsachusetts

The twentieth century has pesed a ssrious challenge
to the naticon's probate courts.

Where land aand transfer of ownership was once a
major asset of the probate systsmi reaity todasy plays a
minor part in most estates

Probate practices, save for descent and purchase of
realty, no longer serve for administering estates of bank
accounts, securities, problems of mental bapacityp invest-
ment practices and estate and inheritaence taxes

The family’s financial future today is not a task for
an amateur or a "do~it-yourselif" man.

Nor can any pattern of multitudincus forms assure a
plan’s capacity for meeting the family‘s particular needs
at lowest costs in expenses, itaxes, and avoidance of poten-
tially dangerous and troublesome mistakes.

Probate today is under attack throughout the nation.
The national press has entered the fray: emotions and
prejudices are heightened; facts are obscured.

The probate system--as it exists to day-~is being
attacked because of:

Lengthy &e&ays in wmaking funds available to heirs:
Political patronage:

Unreaszonable expenses for court-appointed appraisers
and guardians ad litem;

Publicity attending financial status of decedents and
their beneficiaries.

Bagis in Fact

Judges and attorneys must recognize that these attacks
may have a basis in f£act.

We must rvectify and modernize cur probate courts.

There is an abgence of uniformity in procedure and juris-

di tion of prﬁgate courts throughout the nation. Conseguently,
I shall deal primarily, but not exclusively, with the Massa-

atte probate court gyastem--one of the oldest in the United



" AVENUE FOR ABUSE?
Hickey

Back in History

The Massachusetts Legislature, in 1784, established
the state probate courts,  providing for judges and registers
of probate in each county and defining their powers.

In 1862--eicht years later--these courts were made
Courts of Record, and, in 1891, became courts of general
and Superior jurisdiction. ’

On many occasions and at varicus times both the
ocrganization and personnel of these courts have been
studied by prominent citizens.

In 1956, then Gov. Chyistian A. Herter (later Sscretary
of State under President Eisenhower) appointzd the Herter
Judicial Survey Commission, composed of an eninent cross-
section, geographically and professionally of the community.

This Commission declared:

» o « most people in the Commonweslth, at one
time or amnother, find themselves, or their rela-
tives and friends involved in proceedings in the
probate court. These courts enjoy an enviable
reputation throughout the country for their
organization and substantiveness and are up to
date in thelr work. . . .

In Massachusetts the name "Probate" is an anomaly
since the jurisdiction of the Courits encompass, not only
probate matters, but also the human and Flnanc1a1 problems
of every segment of society.

A partial 1ist of subjects within the sphere of authority
of Massachusetts Probate Courts is: the probates of wills and
granting of administration of estates; appointments of guard-
ians and conservators:; petitions for adoption of chiidren and
change of name; libels for divorce, or for affirming or
annulling marriages; petitions of married women relative to
their separate estates; petitions relative to the care, cus-
tody, education and maintenance of minors; and equity matters
arising under trugts created by will or other written instru-~
ments.

Effective March 1, 1964, the Probate Courts were granted
- original and concurrent jurisdiction in eguity with the
Supreme Judicial and Superior Courts "of all cases and matters
of equity cognizable under the general principles of equity
jurisprudence and with reference thereto shall be Courts of
general equity Jjurisdiction.”
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Streamlined System

Changes in recent years rvesulted in streamlining the
entire Massachusetts probate system. Here are a few of
the changes:

1. Legislative statute foxr the a§p0¢ntment of a
chief justice with authority to assign judges to alleviate
the caseload throughout the Commonwealth.

2. Supreme Judicial Court rule requiring court-
app01nted appraisers and guardians to file a detailed
statement of services rendered, disbursements, and
charges may be published and are on file for public
scLutiny.

3. Legislative statute authorizing testator to
order that no guardians ad litem be appointed to represent
minors or unborn persons. -

4. No judge of probate nor any register, assistant
register, or persons employed in any registry of probate
shall be interested in, or benefited by, the fees of emoluments
which may arise in amy matter pending befove any Probate
Court.

Considering the Massachusetts changes and, after a
study of probate natiocnally, I feel the following xrecom-
mendations should greatly improve administration in all
probate courts throughout the U. S. and improve the "image"
of the probate system everywhere:

1. Abolish court appointed appraisers. Since the
fiduciary must marshall the assets, he should be responsible
for the establishment of valuations. The opinions of non-
expert court appraisers is not given any weight by the
State Inheritance or Federal Tax Bureaus. Therefore,
their existence serves no useful purpose. (It should be
noted that so-called court appointed appraisers are not
required in the administering of an Inter Vivos Trust.)

2. Shorten the period of creditors to bring suit
and thus allow estates to be probated more swiftly.

3. Extend the widow's allowance to include all
dependents of the decedent and increase amounts avail-
able so as not to inconvenience those who relied upon the
decedent for financial support.



LIVING TRUSTS: AVENUE FOR ABUSE?
by William J. Hickey
Page 4

4. Require estate and inheritance tax returns to
be filed and reviewed wmore quickly; autheowrize the fidu-
ciary to make distribution six months after £iling re-
turns without perscnal liability for any additional assess-—
ment. ,

5. Require the fiduciary to make final distribution
within 15 months from the date of death, or forfeit the
right to payment of services and be subject to removal.
This filing period %o be extended only upon approval of
the Court and upon affidavit for good cause.

6. Require attaching creditors to file an affidavit
stating the exact nature of a c¢laim and facts substantia-
ting the amount of attachment.

7. Require all fees to filduclaries and attorneys £o
be approved by the Probate Court prior to payment.

8. Make the financial status of all decedents and
their wills and trusts private vecords, open only to
heirs-at-law and other interested persons~-comparable to
the tax records of the Federal and State Governments.

9. Appoint rather than elect Justices and probate
officials. '

10. Expand a small estate statute, in those communi-
ties that have it,; to include somewhat larger estates,
broader in scope. ’

11. Require the trustees of inter wvivos trusts to
file accounts in the Probate Court upon the death of the
donor. ’

Living Trust Query

Living trusts are being created for other than tax
purposes, in most larger estates, to avoid delay of pro-
bating, the expense of probate and the publication.

When an est&te ls probated there should be a judicial
review of the fiduciaries' financial %ransactions, their
fees and their general competency. Presently, the accounts
of many fiduciaries, under inter vivos trusts, are being
£iled in court although there is no requirement to do so.
In & judicial review, Probate Courts also have authority
to determine the meaning of inter vives trusts, the removal
and appointment of trustees.
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It should be considered whether, after the death
of the donor of an inter wivos trust, the fiduciary
be requlred tc file anm annval accounting.

This would give protection to the heirs
and at the same time retain the unigue tax
advantages of the inter wivos trust, without
additional charges.

Strlcter Reguirements

It is now more and more prevalent for older persons
who are somewhat incapacitated to craeate joint accounts,
or trustees accounts, or inter vivos trxusts, for the pur-
pose of allowing 2 confidant to menage the business
affairs and pay the bills. In wmany cases there is no
testamentary intent. Upon death, these funds are not
reported and the guestion of mental capacity cannot be
determined since thexre 1s no knowledoe of any assets.

It is therefors suggested that, since these funds
must be reported to the estate and inheritance tax
authorities, such information be rveguired by the Pro-
bate Courts so that some degree of supervision be ewer-
cised over the disposition of non-probate assets.

We must bring our Probate Courts in tune with the
needs of the twentieth century. Yowsver, there 18 an
immortal maxim that any plan created by the mind of man
is no better than the mind or minds that adminicster the
system, ' '



