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October 11, 1965

To: All Members of the 1965-66 Oregon State Bar committee on Probate Law
and Procedure '

Term Expiring 1966: Term Expiring 1967: Term Expiring 1968:
Wade P. Bettis, Chairman John M. Copenhaver Shirley Field

Harry D. Boivin Robert W. Gilley, Secretary Gregory T. Hornecker
Patricia Braun George Luorna Charles M. Lovett
Campbell Richardson J. Ray Rhoten Donald G. Krause
John C. Warden William E. Tassock Joseph J. Thalhofer

\ NOTICE OF NEXT MEETING

Please note October meeting is cancelled

DATE AND TIME: Meeting begins 1:15 p. m. on Friday, November 19, 1965
and continues on Saturday November 20.

PLACE: Judge Dickson's Courtroom, 244 Multnomah County Court-
house, Portland, Oregon.

AGENDA: 1. Continuation of discussion concerning advancements and
retainer. _

2. Consideration of Bills redrafted pursuant to decisions
made at this September meeting, including primarily the
section on inheritance from victims of murder.

3. Consideration of the chapter on wills --- presentation by
Mr. Riddlesbarger.

4. Consideration of the reciprocal rights of inheritance -
non-resident aliens.

Minutes of the September 18, 1965 meeting and proposals 1, 2, 3, 4, 5 and
6 will be mimeographed and mailed to all members of the 1964-65 and 1965-66
committees, as well as members of the Oregon Probate Law Revision Advisory

Committee,

cc: All Members, 1965-66 and 1965-64 committee.
All Members, Oregon Probate Law Revision Advisory Committee.

To: Members, 1965-66 OSB Committee on Probate Law and Procedure
Please indicate by signing and returning the colored copy in enclosed envelope,
whether or not you will be able to attend the November 19-20 meeting.

( ) Iwill attend ( ) Iwill be unable to attend

Cinmmatitro



PROBATE LAW REVISION

ADVISORY COMMITTEE

Minutes

November 17, 1965
November 18, 1965

Meeting convened at 1:30 P.M. Friday, November 17, 1965, in
Judge Dickson's Courtroom, Portland, Oregon. The following members
of the Advisory Committee were present:

Judge William L. Dickson Otto J. Frohnmayer
Clifford E. Zollinger R. Thomas Gooding
Stanton W. Alllson Nicholas Jaureguy
Herbert E. Butler William P. Riddlesbarger
Wallace P. Carson Patricia A. Lisbakken

The following members of the Pfobate Law and Procedure Committee
were present: '

Wade P. Bettis - . John M. Copenhaver
Robert W. Gilley J. Ray Rhoten
Patricia Braun Charles M. Lovett
Campbell Richardson Donald G. Krause
John C. Warden Joseph J. Thalhofer

Dickson reported‘he and Zollinger attended meeting with parent
committee in Mr. Love's office, and that parent Commlttee is anxious
to have the Probate Code revision completed by August, 1966.

1. RIGHTS OF PERSON RELONIOUSLY CAUSING DEATH OF ANOTHER - Proposal #7.

Frohnmayer reported that Allison and Zollinger had reviewed the
effect of felonious death upon inheritance. Distributed to all members
present was a drafted rewrite of the material that had been gone over
at the last meeting.

Jaureguy questioned the title, as it did not appear one feloniously
causing death has any "rights." Zollinger noted a slayer does have
a right to a one-half interest for life in property owned by the
entirety, and Allison advised all titles would be reviewed and revised
where necessary by Lundy.

Sections 1 and 2 were dlscussed at the last meeting.

Section 3 has been revised in accordance with prior discussions
to eliminate the words "dower" and "curtesy."



RammaN

Section 4 has been revised in accordance with prior discussions
to eliminate the words "py devise or legacy from the decedent" and
to substitute therefor "py will of the decedent or by trust."

Sections 5 and 6 were discussed at the last meeting and have
teen revised in accordance with general agreement that meking a
slayer a constructive trustee for the benefit of other people 1s
probably not realistic, and that 1t would be better if such property
were to immediately pass to the heirs of decedent. As to entirety
property., the slayer would be entitled only to a 1ife estate of the
one-hali interest. Hargrove V. Taylor, 236 Or. 451, was discussed.
Reference to joint tenancy has been eliminated. Riddlesbarger noted
the section originally provided for "one-half of the rents and profits
during his 1ifetime," but a life tenancy 1nvolves obligatlons, such
as payment of taxes, etc., So language has been revised to provide
a one-nzlf interest for life.

Butler questioned whether "peips" was broad enough to include
Gevisees and legatees. Tt is noted that when a code section of
definitions 1s prepared, 1t shall include definition of "heirs" as
including devisees and legatees.

In answer to inquiry as to whether or not such property would

pass free of probate, Dickson pointed out that Proposal #1 has provided

S title to a decedent's real and personal property 1s subject to the

v) rights of the surviving spouse, minor children, and claims for which
the estate 18 1iable. In answer to question as to why there 1s
differentiation between property held as a tenant by the entirety and
that held with others with a right of survivorship, Hargrove V. Taylor,
supra, held one has a constitutional right to retain property and cannot
be deprived of it without due process of law. Thus, all Committee can
do is leglslate as to rights of inheritance. Forfeiture of the slayer's
interest would violate constitutional rights. Zollinger mentioned that
Committee had decided not to taint blood, thus property could still
pass under appropriate circumstances to heirs of a slayer.

Section 5 (1) of the redraft was amended in,accordance with
Zollinger proposal to read as shown in Proposal #7, attached hereto,
and upon motion carried was approved as amended.

Section 5 (2). Allison read redraft and noted 1t provides the
slayer shall take nothing of hils victim. The intent 1s that upon the
death of cne co-owner, the decedent's interest would vest in the sur-
vivors other than the slayer, and upon the death of a second co-owner,
his title would vest 1n the then remaining persons. The slayer would
still retain his same right to receive hls share of the profits, b ut
no greater right than he nad before his crime. Braun questioned what
would happen with a joint bank account, 1f the slayer could withdraw
211 proceecs from that account and spend them. 7Zollinger agreed that
he could, but the slayer would be accountable to the other survivors
and would have tO return the proceeds of the account. Frohnmayer Ssug-=
gested problem of slayer being final survivor among three cr more
persons might be left for consideration under the law of restitutlon,
+hat the slayer should not be deprived of property he already has, but
should be prevented from enrichment by his slaying.



Rhoten expressed concern as to what would happen if theslayer
outlived a blameless survivor. Allison stated the primary purpose of
the section is to deprive the slayer of the fruits of his crime, not
to reward the estate of the decedent. Where there are a number of
joint tenants, as long as the estate continues until the death of the
£inal survivor one of these tenants will be entitled to possession and
to a share of the rents, profits, etc. There is no. intent to deprive
the slayer of these. The only intent 1s to deprive the slayer of the
fruits of his crime. Xrause pointed out that even though the slayer
may have changed the rights of other survivors he does not himself
venefit. Zollinger and Carson believed this problem should be left
for the Courts to decide, that the slayer should take nothlng as a
surviver of his victim but his rights in relation to other tenants
sphould ve determined by the Court.

Riddlesbarger cuestioned whether or not this subsection actually
passes title as stated in Section 2, and Zollinger and Dickson replied
that by providing the slayer shall take nothing as a survivor among
the owners, he has been cut off completely as a survivor, and when he
is cut off provision is made for the passage of title.

The remote possibility of a slayer killing seventeen co-owners
by the use of dynamite was discussed, and it was agreed the simul-
taneous death act would in such case be applicable.

Section 5(2) upon motion carried was approved as shown in
Proposal No. 7, attached hereto.

Section 5(3). Allison pointed out the language had been slightly
changed from the original draft and now more clearly expresses the
same thought. In answer to query by Gooding, Zollinger explained the
intent is the provision shall apply to any trust arising because a
greater propcrtion of the property has been contributed by one party
than by another, that it is applicable to an implied as well as ex-
press contract, to a constructive as well as resulting trust. Whether
the ownership is legal or equitable, an agreement between the parties
should control. Jaureguy questioned whether (3) is necessary and be-
lieved it might be misleading, e.g., in the event of an agreement be-
tween the parties and one kills another. Zollinger advised the source
of this provision is the Washington code and Wade, 49 Harvard Law
Review 715, and that his first reaction was it mlght not be necessary,
but because the source is reliable the language has been slightly re-
vised so it is more understandable.

Frdmmyer cited the original language from the Washington
statute: "or any trust arising because a greater proportion of the
preperty has been contributed by one party than the other, " and
Wade, Harverd Law Review, supra, to the effect this 1s intended to
cover the situation where there are three or more Joint tenants or
obligees. When the slayer then kills, it will be impossible to say
that any particular portion of the property vests in the estate of
the decedent. An attempt 1s here made to indicate when a resulting
trust or agreement between the parties should be enforced. Frohnmayer
felt it would confuse the purpose of this statute to leave (3) in,

-3-
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cton 10 as ecmencded to read "srovisions’ rather than Terms
" - : . I N
/of this cnapte;7, 43 set forth in Proposal #7 attached hereto, was,
tion carried, approved.

4 11. Upon motion carried, approved without change.
2

. Upon motion carried, app oved without

™ n

C
.2 Felonlously causing D ath of fAnother, a:s
evo, approved for submission to Lund

2, WILLS.

Rical istribu
Wills, and vhat orizi
tions. <1 rtter of
Committee, eveniu
chester or cinning
Probate Cod used th

Section 1. Discussion & o)
permitted o make a will. Ricdle y of
other states use Tnc age 18, as ¢ motion
carriec, ooth Committecs approve ol

Tt -zs noted it had been (ne
the usc of excessive terninology, ;
reworded. As now written, the sect- ‘on provides o
married coes not zusseguently loce nis capacity ©
reason oF C._vorce, cven though he maj yet be uncer

Section 1 now reads as set Tforth 1n £he rewr
heretc, anc as thus zmended, approved upon meotion carr led.

SactTion Gefiniticns shall include
definiticn of thus term ‘codicil” omitted.
Riddlesbearger minated, since naving re-
duced the z7e 4o not apuear necessary
Aliiscn edvis deathpbed wills were 1 o1
traps ané snc

OR3 Ll4. te repealed. Motion carried
to incoroorat tect wills exccuted prior tO
this eczT.

5 desiravility of admitting to probate in Orezon
. which are valid whcre made, but invalid here. Dickscn
: Por Trzud, and of those he hed seen most
construction. Possibility discussed of
procate code Ior ancillary proceedings.
! proviso in Section 2.

“ 4 ~ A Ve
upcn motion carritd, shal
g ro

szar in repealing act o p

Sention 2, upon motion carried, aporoved to read as set forth in
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Warden reported that 129 Or. 77 provides word "republish" does not
mean to re-execute. Publication signifies an act of declaration or
making known to witnesses that testator understands instrument is to
be nis last will anc testament. FProhnmayer reported 1n Washington
destruction or cancellation of subsequent will shall not revive prior
will. Zollinger reninded Commi tees under definition of will as
including codicil, il codicil is destroyed, wlll is' then ineffective.
Riddlesbarger advised Ohio Code provides no will which shall be revoked
or become invalid shall be revived other than by execution of another
will or codicil in which 1t is incorporated by reference. Jaureguy
believed i revccation is in writing, a testamentary instrum=znt, and
1t evidences intention to revive earlier will, it should so do.

Seetion 10 upon motion carried amended to read as set forth in
rewritten draflt.

Section 11. Ricdlesbarger read, advised 1t is original act as
drafted by members of Advisory Committee and submitted to last
legislature--passed in Senate, House Committee first tabled, then
wrote present compromise. Committee determined no reason to diverge
from original position. Upon motion carried, approved as amended

.

to reac as set forth in rewritten draft.
Section 12 reserved for later consideration.

Section 13. Bill No. 7 approved by Law Improvement Committee,
too late to be submitted to last legislature. Did not receive considera-
tio sdviscory Committee. Zollinger restated his opinion that
sitich of property by will should not be changed by a
pledge of that property, that piedging should not have effect of a
testamenta act. Lively discussion as to whether such act is in fact
making a will for tesiator, and whether section would carry out testa-
topr's intent, or would defeat 1t; whether intent would be different as
to encumbrance existing prior to will and one placed against property
bo o, snd as to purchase money mortgage and another.
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Frohnmayer reportec wWashington, 11.12.C70 provides any specifically
devised vzzl or personal property which i1s subject to a mortgage shall
he tzlen sutject thereto unless will provides otherwise. It does not
irelucs & predge, ete., and Gilley advised Iowa Code 1s sinilar. Field
azlted precal s IT asceis vere insufficient to discharge all obligations.
Zciliinger rozplied cvatement would apply. Frohnmayer pointed out one
Trecuentlyy MuSt warn tastators t©o consider amount cf cash which will
he evoilzole for payment of legacies at time will is probated and
counsel percentages rather than dollars.
Tstion made to favor partial exorieration. Vote counted, motion
1.e5.  Cormittoes pcolled, lost in Advisory Committee 3 to 6.
Seeticn 13 {17, liotion carried ©to approve as amended to read as
set Tortnh in wrltten draflve. )
f2). Question arose as to whether this subsection should
:ong; determined Iundy would later decide. DMotion
s as amenced as set forth in rewritten draft.
on carried to approve as amended as set forth

ot W
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oot ly adjourned av 12:30 P.M.
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Meeting reconvened at 1:40 P.M. Present were all members of
Advisory Committee except Riddlesbarger, Lundy, Mapp. Members of
Probate Law and Procedure Committee present were Gilley, Braun,
Warden, Krause and Lovett.

Section 13 (4). Carson read, explained subsection would apply,
for lnstance, to a claim based upon a note secured by a mortgage.
Personal representative is subrogated to rights of creditor against
devisee or legatee, with right of reimbursement out of specifically
devised property to extent devisee does not have right to have debt
exonerated. Discussion as to whether there should be lien or subro-

gation.

Section 13 (4) upon motion carried revised as shown in rewritten
draft. .

Section 13 (5) upon motion carried revised as shown in rewritten
draft. '

Agenda for next meeting discussed. Meeting adjourned at 3:25 P.M.
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Page Two

Proposal #7

Se

thterest for his lifetime and, subject thereto, shall

pass to the heirs, devisees or Tegatees cf the decedent

othar than the slayer subject to the provisions of
Propcsal #1.

Upon the death of a decedent who, wlth the slayer and
znother or others, was the owner of property wilth a

right orf survivorship, the slayer shall take nothing

- K 3 P PR K - 3
Roversions, vested remnalnliers, cntingent remalnlters,
Avd ITuoure lnvera2sys.

Property in which the slayer holds & reversion or vested -
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T etime snall pass to the helrs, devisees or legatees

-

o” tha decedent for a period of time egual to the norﬁal
117e expectancy ¢ a person cof the decedent's sex and
0f nic age at the time of his death; if the particular
estnte is held by a third person for the lifetime of

nt it srall continue in such person for a

perioc of time e ual to the normal life expectancy of

Re]

percson of the decedent's sex and of his age at the

tinme of his death.

Az <o any contingent remainéer or exccutory or other

sre interest held by the slayer, subject to become
vesseL Ln him or increased in any way for him upodn

~ NP R e A ot ~ 5 o 1 3 .
condtticon of the death ol ine decedent:
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Page Four
Proposal #7

benevolent assoclation or organization on the 1life of
the decedent, or as the survivor of a joint life policy,
or proceeds under any pension, profilt sharing or other
plan, shall be paid instead to the personal represen-
tative of the decedent, unless the policy, certificate
or plan designates some person other than the slayer

of his estate as secondary beneficiary to him in which
case such proceeds shall be paid to such secondary
beneficiary in accordance with the applicable terms
thereor.

2. If the decedent is beneficlary or assignee of any policy
or certificate of insurance on the life of the slayer,
the proceeds shall be paid to the personal representa-
tive of the decedent on the aeath of the slayer, unless
the policy or certificate namés éome other person other
than the slayer or his personal rep?esentative as
secondary beneficiary, or unless the slayer by naming
a néw beneficlary or assigning the policy or certificate
performs an act which would have deprived the decedent

of his interest therein 1f he had been living.

. 9. Payment by lnsurance company, bank, etc., no additional
T3

iiability.
Any insurance company making payment according to the terms

of 1ts pollcy or any bank, trustee, or other person performing

zn Obligation to the slayer shall not be subjected to addi-



O
3 M { )
O o 3 e
[T 4 (S 43 o [s5]
] G4 ] )
1 4> Q) 2 H ) <
¢ £y 0 «“ i o <3 <, 0l kP! o
) 1) 1 i ) O, ¥ 4
ot ) £y R Giey ! ) ey
vl 3 a3 » 15> %2} G4 ! 1 42
5 a3 el 2 R 1] o] W 3 e
oY, [ @ Gy P of i L )
i o (o] e} [O) Q 2 [aB
& ) fo) ] @]
Y L & ) i~ £ 1 S
. 0] 2 <4 > ] L < [N
T4 4D £4 o} ] e : (o}
) [ ==Y O o X3 +2
3 3 £ R i [ad! o
[N - o) « o
& 59 < 3 > o3 3
o P NG ) g 42 u
o 3 > - Sy L ) =3
S B S o I i O
il Q42 A >
3] D Q] 3
.3 o o) L3 G £ o)
o o 1 ) 43 A
P )
< 4 0 ¢ £ o o
5 €4 o T W )
; R S RS S
o, &) ! o) N
Q < 3 o o
o €4 3 -
N vy St
_\../‘ )
i D) £
) o o= | [0} ) b O]
in N . K o @) e
£ 3 O O o)
i I} G i [0} $4 !
ol O 2 e o 1 -
o3 o ]
oy 2 _.r\“
iE &
. 13 A
. “ bl
3 .
.l“ ) 4
C O
1 b}
> i
il <
i .H.“ ey '
< v
] . R
O ) ) )
- o
(] O.V
(73] [¥p]

)




(f> - Page SiXx

Proposal #7

Sec. l2. Sevcerability. .

I7 any provision of this act or the applicgtion thereof to
any person or clrcumstance 1s held invalid, such invalidity
shall not affect other provisions or applications of the
act wnich can be given effect without the invalid provision
or application and to +thls end the provisions of this act

are declared to be severaple. .
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(5) 1r property upon which an encumbrance exists at
the death of the testator is specifically devised by a will
executed before the effective date of this 1967 Act, the rights
of the beneficlary of such property in respect of exoneration
thereof out of other assets of the estate shall be determined
in accordance with the law in effect at the time of the execu-

tion of the wiil.



