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hizs death, to his children or heirs, vests an estate or
interest for life only in the devisee and remainder in the
children or heirs.

Section 15. Devise passes all interest of testator.

A devise of property passes all of the interest of the
testator therein at the time of his death, unless the will
evidences the intent of the testator to devise a lesser
interest.

Section 16. Property acquired after making will. Any

property acquired by the testator after the making of his
will shall pass thereby, and in like manner as if title there-~
to were vested in him at the time of making the will, unless
the intent is clear and explicit to the contrary. |
Section 17, BEffect of direction to pay debts, charges,

taxes or administration expenses. A mere testamentary

direction to pay debts, charges, taxes or expenses of adminis-
tration shall not be deemed a direction for exoneration from
encumbrances or against épportionment of estate taxes.

Section 18. Non-ademption of specifj, devises in certai i
cases. In the situationsvand ﬁuder‘the c££éumatances provided

'+ »-in and governed by this section, speéific devises will not

fail or be extinguished by the sale, destruction, damage,

condemnation or change in form of the property specifically

devised. This section is inapplicable if the intent that the
gift fail under the particular circumstances appears in the

will, oxr if the testator during his lifetime gives property
to the specific
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Seection 1. Definition of will. The term "will” as used

in this chepter includes codicil; it also lneludes a testa-
mentary in truﬂeﬂt that merely appoints an executor, and a
testamentary instrument that merely revokes or revives another
will.

Section 2. Who mey make a will. Any person who is 18

years of age or oldsr or who hes besn lawfully married, and
who is of sound mind, way make & will.

Section 3. Ezecution of a will. A& will shall be in

writing and shall be exscuted with the following formalities:
(1) The testator, in the presence of each of the wit-
nesses, shall: n
(a) Sign the will: or
(b) Direct one of the witnesses O SONS other person to
sign thereon the name of the testater. Any person who 8O signs

the name of the tesbator shall sign niz own name thereon and

write on the will that he slgned the nams of the testator at

the direction of the testator; ov

(e¢) Acknowledge the sisneture previously made on the
will by him or 2% his déirectlen.

(2) At least two wibtnesses shall eagh:
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(6) 1Ir s@@urities ave specifically willed to a devisee,
and subsequent to exé@uti@n of the will other securities in |
the same or another entity are distributed %o the testator .
by reason of his ownership of the spgcifically bequeathed
securities and as a result of a partial ligquidation, stoeck
dividend, stock split, merger, consolidation, reargamizati@n,.
recapitalization, redemption, exchange, or any other similar
transaction, and 1f.@ueh other securlties are part of testator's
estate at death, the specific devise is deemed to include such
additional or substituted securities. “Sgcuriti@s“ has the
same meaning s in ORS 59.030(3).

(7) Th?@ugn@ut'this section the amount the specifile
devisee recelves is reduced by any expenses @f.the gale or
of’c@lle@tiQn of procgeds of insurance, szle, or condemnation
award and by any amount by which the ineome tax of the decedgﬁt
or his estate 1s increased by reason of items covered by this;
section. Expenses include legal fees pald or incurred.

Section 18. When estate passes to issue of devisee or

legatee, anti-lapse. When property is devised to any person
who is related by blood or adoption %o the teéestator and whg_
dies before the testator 1@aviﬁg' lineal descendants, the

descendants take by representation the property the devisee

would have taken 1if he had survived the testator.
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Section 19. Chil&r@n born or adopted after execution

of will (pretermitted children). (1) If a testator 1s supr-

vived by a2 child born or adopted after the execution of his
will and dies, leaving the after-born or after-adopted ehild
unprovided for by ahy settlement and neither provided for nor
in any way menti@hed in the will, 2 share of the estate of the
testator dispozed @f by ¢he will passes to the after-born or
after-adopted ehild as provided in this section.

(2)' If the testator has one or more children living
when»he executes his will and:

{a) No proviéion iz made in the will for any such liviné
child, an after-born or after-adopted child shali not take a H
share of the estate. | :

(b) Provision is made in the will for one or more of
such living children, an after-born or after-adopted child is
entitled to share in the estate as follows: | '

- (A) The portion of the estate in which the after-born
or after-adopted child may share is limited to the portion pPags-
ing to the living c¢children under the will.

(B) The after-born or after-adopted child shall receive
such share of the estate, es limited by subparagraph (4) of
this paragraph, as he would have taken hed the testator in-
cluded all after-born and after-sdopted children with the
living children for whom provision 18 made in the will, and

given an equal share of the estate to eaeh such child.
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(C) To the extent feassible, the interest of an after-
born or after-adopted child in the estate shall be of the
same character, whether equitable or legal, as the interest
the testator gave to the living children by the will.

(3) If the testator has no ehild living wheﬁ he exe-
cutes his will, an after-born or after-adopted child shall"
take a share of the estate as though the testator had died
intestate.

(4) The after-born or after-adopted child may recover
the share of the estate to which he is entitled, as provided
in this section, either from the other children under para-
graph (b) of subseétion.(a) of this seetion or from}%ggta-‘_
meﬁtary beneflciaries under subsection (3) of this sectioh,
ratab;y; out of the portions of the estate passing to thosél'
persons under the wiil.‘ In abating the interests of those
beneficlaries, the character of the testamentary plan adopted
by the testator shail be preserved so far as possible. Howe
ever, persons o whom the will gives only tanglible personal
property not used in trade, agriculture or other business are
not required to contribute unless the particular gift forms
& substantial part of the total estate and the court specifi-
cally orders contribution because of such gift.

Section 20. Dellvery of will by custodien; liability.

(1) A person having custody of a will, other than an executor

nanmed therein, shall deliver the will, within 30 days after
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the date of recelving informatien that the testator iz dead,
to the eourt having Jurisdictionm of the estate of the testator
or to an executor named im the will.

(2) If is sppears to the court having jurisdiction of
the estate of a decedent that 2 person has custedy of a will
made by the @@@@ﬁ@n@b the court may iszue an order reguiring
thaet person to d@liver the will to the court.

{(3) A person having custody of 2 will who fails to de-
liver the will as provided in this section is liable to any
person injured by that fsilure for damages sustalned thereby.

Seetion 21. Digpas Ltion of wills deposited with county

elerk. So far as he 18 able, the county eclerk of sach county
shall deliver %o the testator, or to the perscn to whom the
will 4s to be d@li?@réé after the death of the testator, @a@hr
will deposlted in his office for safekeeping pursusnt to ORS
11@@%190 Any will he has been unable to so deliver before
January 1, 2010, may be destreyed by the county clerk,

Section 22. ORS 41.520 is amended to read:

%1.520. FEvidence to prove s will. Evidence of a [last]

will [and testament, except when made pursusnt to ORS 114.050,
shall not be received, other than] shall be the written in-

[its contents] the

L

strument 1tself, or secondary evidence of

contents of the will, im the cases presceribed by law.

section 23. Repeal of existimg statutes. ORS 114.010,

114.020, 11%.030, 134.040, 214.050, 114,060, 114.070, 114.110,
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114.120, 114,130, 114.140, 118,150, 114,210, 114.220, 114.230,
114.240, 114,250, 114.260, 114.270, 114.310, 114.320, 11%.330,
114.3%0, 114.4310, 114.420, 1L14.430, 114,440, 115.110, 115.130

and 115.990 are repealed.
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Section 1. Definition of will. The term "will" as used

in this chapter includes codicil; 1t also includes a testamentary
instrument that uwerely appelints an executor, and a testamentary
instrument that merely revokes or revives ancther will.
Reference: ORS 114.010

Section 2. Who may mske a will. Any person who is 18 years

of age or older or who has besn lawfully married, and who is of
sound mind, may make a will.
References: Advisory Committee Minutes:
Wi 5 2
ORS 114.020

Section 3. Execution of a will. A will shall be in writing

and shall be executed with the following formalities:

{1) The testator, in the presence of each of the witnesses,
shalls

{2) Sign the will; or

{b) Direct some other person to sign thereon the name of
the testator. Any perscn who so signs the name of the testator
shall sign his own name therson and write on the will that he
signed the neme of the testator at the direction of the testator;
or

{c) Acknowledge the signature previously made on the will
by him or at his direction.

(2) 4t leagp‘tﬁp witpesseé shall each:
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{a) See the testator sign the will; or

(v) Hear the testator acknowledge the signature on the
Qill; and

(c) Having been informed that the instrument is the will
of the testator, attest it by subscribing his name to the will
in the presence of the testator and at his request.
Referencesg: Advisory Commlttee Minutes:
11/19, 20/65 p. 5; end Appendix
3/18, 19/66 pp. 10 to 12; and Appendix {Report

Mareh 16, 1966

4/15, 16/65 p. 2

Section 4. Witness as beneficiary. An interested witneszs

is one to whom 1s devised a personal and beneficlal interest in
the estate. A will attesﬁed by an interested witness is noé
thereby invalldated. If an interested witness attesis a will
and the will is not attested alsc by two disinterested wltnesses,
the interested witness may take under the will only so much of
the provision made for him thereln as in the aggregate equals in
value, on the date of death of the testator, the part of the
sstate of the testetor that would have passed to him had the
testator died Intestate.

References: Advisory Committee Minubtes:

12/17, 18/65 p. 19; and Appendix

11/19, 20/65 pp. 5 and 6; and Appendix

3/18, 19/66 pp. 10 to 12; and Appendix (Report
March 16, 1966}

Section 5. Law governing validity of a will. A will is

iawfully executed if it is in writing, signed by the testator

and otherwise executed in accordance with the law of:
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(1) This state at the tims of execution or at the time of
death of the testator; or

(2) The domicile of the testater at the time of execubion
or at the time of his death; or

(3) The place of execution at the time of execution.
References: Advisory Commitiee Minutes:
12/17, 18/65 Appendix A

3/18, 19/66 pp. 10, 12 and 13; and Appendix
(Report deted March 16, 1966)

Section 6. Testamentary additionz to trusts. (1) 4 devise

mz2y be made by & will to the trustee or trustees of a trust,
regardless of the existence, slize or character of the corpus of
the trust, if:

(&) The trust is established or will be established by the
testator, or by the testator and some other person or persons, or
by some other peraon or persons; and

(b} The trust is identified im the testatorfs will; and

{c) The terms of the trust are set forth in a written
instrument, other than a will, executed before or ccncurrvently
with the execution of the testator's will., or in the valid last
will of a person who hag predeceased the testator.

(2) The trust may be a funded or unfunded life insurance
trust, although the trustor has reserved any or all of the rights
of ocwnershlp of the insurance contractis.

(3) The devise shall not be invalid because the trusth:

(2) 1Is amendable or revocable, or both; or

(b} Was amended after the execution of the testator's will
or after the death of the testator.
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(4) Unless the testator's will provides otherwise, the
property so devised:

(a) Shall not be desmed to be held under a testamentary
trust of the testator but shall become a part of the trust to
which 1t ig given; and |

(v) Shall be administered end disposed of in accordance
with the provisions of the lnstrument or will setting forth the
terma of the trust, including any arendments thereto made before
the death of the testator, regardless of whether made before or
after the execution of the testatorts will, and, if the testatorts
¥ill so prevides, lncluding any amendments tc the trust made after
the death of the testator. X

(5) A revocation or termination of the trust before the
death of the testator ghall cause the devise to lapse.

{6) This section shall not be consirued as providing an
exclusive method for making devises to the trustee or trustees
of a trust established otherwise than by the will of the testator
making the devige.

{(7) ‘This section sghall be so construed ag to effectuate its
general purpose to make uniform the law of those states which
anact the same or similar provisions.

References: Advisory Committee Minutes:
12/17, 18/65 pp. 4 to 6; and Appendix A
3/18, 19/66 pp. 6 and 7

Saction 7. Manner of revocation or alteration exclusive.

& will may be revoked or altered only as provided in sections 7

w 1L of this Act.
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Section 8. Express revocation or alteration. (1) A will

may be revoked or altered by another will.

{2) A will may be revoked by being burned, torn, canceled,
obliterated or destroyed, with the intent and purpose of the
teatator of revoking the will, by the testator, or by another
person at the direction of the testator and in the presence of
the testator. Such injury or destruction by a person other than
the testator at the direction and in the presence of the testator
ghall be proved by at least two witnesses.

Section 9. Revival of revoked or invalid will. If a will

or a part thereof has been revoked or ig invalid, it can be
revived only by a re-szecution of the will or by the execution
of another will or cedlcil in which the revoked or invalid will
or part thereof 1s incorporated by reference.

'Section 10. Revocation by marriage. A will is revoked by

the subsequent marriage of the testator if the testator is sur-
vived by his spouse; unless:

(1) The will indicates an intent that it not be revoked by
the subsequent marriage or was drafted under circumstances
indicating that it was in contemplation of the marriage.

(2) Testator and spouse have entered into a contract before
marriage which either makes provision for the spouse or provides
that the spouse is to have no rights in the estate of the testator.

Section 11. Revocation by divorece or annulment. Unless a

will evidences a different intent of the testator, the divorce
or annulment of the marriage of the testator after the execution
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of the will revckes all provisions in the will in favor of the
former spouse of the teatator and any provision therein naming
the former spouse as executor, and the effect of the will iz

the same as though the former spouse did not survive the testator.
References: Advisery Committee Minutes:

11/19, 20/66 pp. 6 to 8
12/17, 18/66 hppendix A

Section 12. Centract of sale of property devised not a

revocation. An executory contract of sale made by a testator te

cenvey property devised in e will previocusly made, is not deemed
a rewocatlon of such previcus devise, either in law or equity;
but such property shall pases by the devise, subjJect %o the game
remedles on such agreement, for specific performsnce or other-
wise, against devieé&a as might be had against the heirs of the
testator, if the property hed descendsd to them.

Reference: Advisory Committes Minutes:
12/17, 18/65

ORS 115.140

Saction 13. Encumbrance or dispositlon of property after

making will. An encumbrance or disposition of preperty by a

testator after he mekes hig will shall not affect the operation
of the will upon a remaining interest therein which is subject
to the disposal of the testator at the time of his death.

References: Advisery Coemittee Minutes:
12/17, 18/65 p. 10; and Appendix

ORS 114.230

Sectlon 1. Devise of life estate. A devise of property

to any person for the term of the life of the persecn, and after
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hig death, to his children or heirs, vests an estate or interest
for life only in the deviszee and remainder in the children or
heirs.

References: Advisory Committee Minutes:
12/17, 18/65 pp. 7 to 9; and Appendix

ORS 114.220

Section 15. Devisge passes all interest of testator. A

devise of property passes all of the interest of the testator
therein at the time of his death, unless the will evidences the
intent of the testator to devise a lesser intarest.

References: Advisory Committee Minutes:
12/17, 18/65 pp. 10 and 11; and Appendix

ORS 114,230
Section 16. Property acquired after making will. Any

property acquired by the testator aftsr the making of his will
shall pass thereby, and in like manner as if title thereto were
vested In him at the time of making the will, unlese the intent
is clear and explicit to the contrary.

References: Advisory Committee Minutes:
12/17, 18/65 p. 10 and Appendix

Ssction 17. Non-zdemption of aspscific devises in certain

cases. In the situations and under the circumstances provided

in and governed by thiz section, specific devises will not fail
or be extinguished by the sale, destruction, damage, condemnation
or change in form of the property specificslly devised. This
section 18 inepplicable if the Intent that the gift fail under
the perticular circumstances appears in the will, or if the
teatator during hig lifetime glves property to the spécific



Wills

2nd Draft 7/26,/67

Page &

beneficiary with the invent of satis/ying the specific gift.

(;) Whenever the suhjeet of 2 specific devise 18 property
enly pirt of which is destroyed. damaged, sold or condemned, the
gpecific devise of any reiaining interest in the property owned
by the testator at the tiie of his death is not affected by this
gection: but this section applies to the part which would have
been adecemed undexr the comion law by the destruction, damage,
sale or :ondemnation.

(2} If insured properiy which is the subject of a specific
devlise i3 destroyed or damaged, the specific beneficiary has the
right to recelve (reduced by ny amount expended or incurred by
the test:tor in restoration o: repair of the property):

(a) Any insurance procesis paid to the personal representa-
tive after dsath of the testator with the lncidents of the specific
devige; and

{b) A general pecuniary leracy equivalent te any insurance
proceeds pald to the testator within six months before his death.

(3) If property which is the subject of a specific devise
is s0ld by the testator, the speci’ic devigee has the right to:

(a) Any valance of the purchase price unpaid at the time
of death, including any security interest in the property and
intereat accruing buefore death, if part of the estate, with the
incldents of the specific devise, and

{b} A general pecuniary legacy equivalent to the amount of
the purchase price paid to the testator within six months before

hisg death. Acceptance of a promisgsory note of the purchaser or
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a third party is not considered payment, but payment on the note

is payment on the purchese price. Sele by an agent of the testator
or by a trustee under a revocable living trust created by the
testator, the principal of which 18 %o be paid to the personal
representative or estate of the testator on his death, is a sale
by the testator for purposas of this secition.

(4} 1If property which is the subject of & specific devisze
is taken by condemnation prior to the testator's desth, the
gpeclfic devisee has the right to:

(a) Any amount of the condewnation award unpald at the time
of death, with the incidents of the spescific devise; and

(v} A general pecuniary legacy equivalent to the amount of
an award peld to the testator within six months before his death.
In the event of an appsal in a condemnation proceeding, the award
iz for purposes of this section limited to the amount established
cn 8uch appeal.

(5) 1If property which is the subject of a specific devise
is sold by a guardian or conservator of the testator, or a con-
demnation award or insuranee‘prcceeds are pald to a guardian or
conservator, the spscific devisee has the right to a general
pacuniary legacy equlvalent to the proceeds of the sale, or the
condemnation award, or the insurance procaeds {reduced by any
amount expended or incurred in restoration or repair of the
property). This provision does not apply 1f testator subsequent
to the sale or award or receipt of insurance proceeds is adjudi-
cated competent and survives such adfudication for a period of

2ix wonths.
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{6) 1If securities are specifically willed to a devisee,
and subsequent to execution of the will other securities in the
same or another entity are distributed to the testator by reason
of his ownership of the specifically begueathed securities and
as a result of a partial liguidation, stock dividend, stock
8split, merger, consolidation, reorganization, recapitalization,
redemption, exchange, or any other similar trensaction, and if
such other securities are part of testator's estate at death,
the specific devise is deemed to include such additionsl or
substituted securities. "Securities" has the same meaning as
in ORS 59.030 (3).

(7} Throughout this section the amount the specific deviszee
receives 12 reduced by any expenses of the sale or of collection
of proceeds cf insurance, sale, or condemnation award and by any
gmount by which the income tax of the decedent or his estate is
increaged by reason of items covered by thls section. Expenses
inciude legal fees paid or incurred.

(Draftsman's note: Section 18 will be redrafted following further
committee consideration.)

Section 19. Uhen eatate passes to issue of devisee or

iegat@e,'anti—lapse. When property is devised to any person who

iz related by blood or adoption to the testator and who dies
before the teatator leaving lineal descendants, the descendants
take by representation the property the devisee would have taken
if he had survived the testator.

Referenceg: Advisory Committee Minutes:
12/17, 18/65 pp. 11 and 12.
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Section 20. Children born or adopted after execution of

will (pretermitted children). (1) If a testator is survived

by a child born or adopted after the execution of his will and
dies, leaving the after-born or after-adopted child unprovided
for by any settlement and neither provided for nor in any way
mentioned in the will, a share of the estate of the testator
disposed of by the will passes to the after-born or after-
adopted child as provided in this section.

(2) If the testator has one or more children living when
he exegutes his will and:

(a} No provision is made in the will for any such living
child; an after-born or after-adopted child shall not take a
share of the estate.

(b} Provision is made in the will for one or more of such
living children, an after-born or after-adopted child is entitled
to share in the estate as follows:

(A) The portion of the estate in which the after-born or
after-adopted child may share is limited to the portion passing
to the living children under the will.

(B) The after-born or after-adopted child shall receive
such share of the estate, as limited by subparagraph (A) of this
paragraph, as he would have taken had the testator included all
after-born and after-adopted children with the living children
for whom provision is made in the willl, and given an equal share

of the estate to each such child.
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(C) To the extent feasible, the interest of an after-born
or after-adopted child in the estate shall be of %the same
character, whether equitable or legal, as the interest the testator
gave to the living children by the will.

(3} If the testator has no child living when he executes
his will, an after-born or after-adopted child shall take a share
of the estate as though the testator had died intestate.

(4) The after-born or after-adopted child may recover the
share of the estate to which he is entitled, as provided in this
sectlon, either from the other chlldren under paragraph (v} of
subsection (2} of this section or from the testamentary bene-
ficiaries under subsection {3) of this section, ratably, out of
the portions of the estate passing to those persons under the
will. In abating the interests of those beneficiaries, the
character of the testamentary plan adopted by the testator shall
be preserved so far as possible.

Refersnces: Advisory Committee Minutes:
3/18, 19/66 p. 15; and Appendix

1966 New York Revision, "Estates, Powers - Trusts
Law" See. 5-3.2

ORS 114.250
Section 21. Dellvery of will by custodian; liability. (1) A

person having custody of a will, other than an executor named therein,
shall deliver the will, within 30 days after the date of receiving
information that the testator is dead, to the court having Juris-
diction of the estate of the testator or to an executor named in

the will.

{2} 1Ir it sppears Lo the courd heving Jjurisdiction of the
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estate of a decedent that a person has custedy of a will made
by the decedent, the court may issue an order requiring that
person to deliver the will to the court.

’(3) A person having custody of a will who fails to
deliver the will as provided in this section is liable to
any person injured by that failure for danages sustained

thereby.

References: Advisory Committee Minutes:
3/18,19/66 pp. 9 and 10; and Appendix

ORS 115.110, 115.139 and 115.990

Section 22. Disposition of wills deposited with county

clerk. So far as he is able, the county clerk of each coun:y

shall delivgr to the testator, or to the person to whom the
will is to be delivered after the death of the testator,

each will deposited in his office for safekeepingvpursuant-" 
to ORS 114.410. Any will he has been unable to so deliver
before January 1, 2010, may be destroyed by the county clerk.

References: Advisory Committee Minutes:
1/14/66, p. 11

ORS 114.410, 114.420, 114.430, 1l4.440.

{ Draftsman note: This section was drafted by Legislative
Counsel)

Section 23. ORS 41.520 is amended to read:

41.520. Evidence to prove a will. Evidence of a

flast] will [and testament, except when made pursuant to ORS
114.050, shall not be received, other than] shall be the
written instrument itself, or secondary evidence of [its

conkanits] the: contents of the will, in the cases prascribed

by law.
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114,210, 114.220;

A14.270, 114.310,

1r4.1249,
114.230,
114.329,

114

Sl

£40,

114,046,
114.130,
114,240,
114.330,

115.114,

114.250,
114.346C,

115.130

114.269,
114,410,

L15.980

and
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COMMENTS

Section 1. Definition of will. This definition of

will is taken from the 1963 Iowa Probate Code, Sec. 3,
Subsection 35. It broadens the definition in ORS 114.010,
which this would replace, to include testamentary instru-
ments_abpointing an executor or merely revoking or reviving
another will. The broader definition would make clear that
the following reguirements as to execution and procof would
apply not only to the usual will, but also to the documents
included in this definition. Although the present plan is
to group all the definitions in the beginning of the new
probate code, which will contain this definition, since our
present chapter begins with a definition it would seem
sensible that this broader definition be also included as
the first section. |

Section 2. Who may make a will. This section changes

ORS 114.020 to reduce the age for ummarried persons who may
make a will from 21 to 18. ORS 109.520 provides that all
persons shall be deemed to have arxrrived at the age of
maﬁcrity upon their being married according to law. ORS
106.010 provides that marriage may be entered into by males
at least 18 years of age and females at least 15 years of
age. Thus, under our present statute, married persons of

these ages can make will. Your committee felt that it was
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advisable to keép the present rule as to married pecple but
rembve tha present discrimination against unmarried people
by making males and females 18 vears of age, even if not
married, able to make wills.

I guote a portion of the comment on Section 853.01 of
the proposed Wisconsin Probate Code, explairing lowering
the age of testamentary capacity to 18 years:

Minors tcday ame increasingly owners of substantial
amounts of property. In an era when accurulation of
wealth was the major means of acquiring an estate, Ffew,
if azny, men acquired an estate before they reached 21.
Today the tax advantages of inter vivos gifts have induced
parents and grandparents to make transfers, outright or
in tzust, for minors.

Marriage of minors is increasingly freguent. Patterns
of marriage and raising a family have changed drastically.
There is more need for a minor to be able to make a will
to provide for a changing family situation.

Minoxs can avoid existing limitations by resorting
te legal devises which bypass probate: insurance, joint
bank accounts, government bonds with beneficiary designa-
tions, eta. -

With modern public education, & young person of 18
cught to have sufficient judgment to make a testamentary
disposition.

Eighteen states have already recognized these changed
conditions and set the age of 18 as the minimum age
reguirement. This also is the age adopted in the Model
Probate Code.

Section 2. Execution of a will. This section in-

serporates and replaces ORS 114.030, 114.040, and 114.050.
The format of the proposed new section follows in general
fection 47 of the Model Probate Code. However, the new

section has not changed the present ORS requirements that

e S . 2 3 2 s i o 2 S e oy ] et er 2 Ve Lo ¥ S T S y -,
wild sball be dn writliag, sigaed by the tastator, or by
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some other person under his direction in his presence, and
shall be attested by two or more competent witnesses, sub-
scribing their names to the will in the presence of the
testator. The present proposal does, however, spell out a
situation where the will has been already signed by the
testator or by ancther person at his direction at the time
the witnesses are asked to subscribe their names.

There has been, however, added a further statutory
requirement that the subscribing witnesses be informed that
the instrument they are asked to subécribe is the will of

the testator. . |
o The additional requirement may be summarized as ééquiriﬁg
th4t the subscribing witnesses attest the will of the testator,.'
and not merely the signature of the testator. This is in
line with the requirement of the Model Probate Code, Section 47,
Section 272 of the 1963 Iowa Probate Code, Section 50 of the
Probate Code of California, West's California Codes, Section
14-303, Idaho Probate Code, and Section 21 Decedent Estate
- Law, McKinney's Consolidated Laws of New York, to cite a few
examples.

Your cgmmittees believe that this publication requirement

iz in line with the usual practice, in this state.

Section 4. ﬁitness as beneficiary. This section covers
the inteﬁested witness. It replaces ORS 114.310, 114.320,
114.330, &nd 114.340. The general wording of the revised
section follows Section 281 of the i§63 Iowa Probate Code.

The definition of an interested witness is generally taken
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from the proposed Wisconsin Probate Code, Section 853.07.

in essence, your committee believes that the proposed re-
vision incorporates the present statutory provisions in

that the validity of the will is established in any case,

and that only in case there are not two or more disinterested
witnesses does the rule apply that the interested witness may ,
on the basis of intestacy, receive an amount not to exceed
the provision in the will. The inclusion of the definition
makes clear that the section does not apply to one who was
merely appointed a personal representative of the estate,

or would merely derive some benefit therefxom, other than
being a devisee.

Section 5. Law governing walidity of a will. The pro-

posed Section 5, governing the validity of a}will, represents
a broadening of the present ORS 114.060, The present statute
makes a distinction between a devize of real property and

a bequest of personalty. As to real property, the will must
be executed in accordance with the laws of Oregon, but a
bequest of personalty may be made by a will which is valid in
the state where the will - was executed. Thus, a will
executed in California which contained provisions for both
real and personal property, if a holographic will, would be
good as to the personalty, but nct as to the realty. The
proposed section removes the difference between real and
personal propefty and provides that the will would be good

as to both realty and personalty if executed pursuant to
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Oregon Law or if executed according to the law of the domi-
cile, either at the time of execution, or at the time of
death, or the law of the place of execution at the time of
execution.

Youx committees.were of the strong opinion that the strong
interests pf the testators and the beneficiaries would be
preserved and protected if wills which were valid at the
time and place of execution be admitted to probate in this
state. For reference, see Section 3-205 of the 1967 Draft-
Uniform Probate Code, Section 50 of ithe Model Code, and
Section 283 of fhe'1963 Iowa Code. |

It should be éspecially noted, however, that the pro-
posed section requires that in all cases the will must be
in writing and signed by the testator and otherwise executed
according to the law of the particular jurisdiction, as
_noted. Thus, this section would not only replace ORS 114.060,
but would repaal ORS 114.050 and wauld require the amendnent
of ORS 41.520, sincesoldiers and sallors’ nuncupative w1lls
would not. be legale | |

Itwas tm;conszdered dec;sxen -of. gour commlttees that _the
so-called "Soldiers' and Sailors' Wills" are gréat rarltles"
in Qregon practice. Actually, with the 1itéracy requirement
of the armed services where all of their members are able
to read and write, the immediate availability of service

officers, the provisions which were originally enacted in

1849 seem no longer necessary as a part of our Probate Code.
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Section 6. Testamentary additions to trusts. This

section embcdies in the proposed code the uniform testa-
mentary additions to trusts act. This section is of course
new, but it was the unanimous feeling of our committees that
the adoption of the uniform act would provide for a uniformity
of construction in many situations Which Oregonipractiﬁione:s
will recognizghhave in the past caused many problems and
uncertainties in the truét.field. It iS‘feltvthat,gge adoption
of this act will not only provide uniformity of constructioﬁ,
but will spell out many of the problems and uncertainties

“how existing in this avea. | *

Section 7 to 11 on Manner of Revocation and Alteration

replace and recodify the present ORS sections 114.110 and
114.150 inclusive.

Section 8. Express revocation or alteration. This

section is practically identical in wording with the present
ORS 114.110. The only changes from the ORS section are

editorial.

Section 9. Revival of revoked or invalid will. This
section would replace and supersede ORS 114.120. The
language of the proposed section was taken from Section 284
of “the 1963 Iowa Probate Code which in turn was adopted
from Section 55 of the Model Probate Code. The comment under
the Towa section states in part that “"the last sentence is
taken directly from Section 55 of the Model Frobate Code to

prevent the inadvertent zrevival of a will which the
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testator did not actually desire." The pra2sent ORS section

is discussed and to some aextent criticized in Sections 279

and 380, Jaureguy and Love Probate Law and Practice.

(1) It is believed that the proposedbsection conforms -
to the general purpose and intent of the present ORS section,
but avoids the difficulties and ambiguities’criticized_by
the above authors. For discussion see Minates oﬁ'ﬁbvember 16,
17, 1965 at pages 6 and 7. For comparable proviéibns'see 
Section 2-508 of the proposed 1967 draft Uniform Probate
Code, which language appears similar to the language of
Section 853.11 (6) of the 1967 proppsed Wisconsin Probate
Code. Your draftsman prefers thefapproach of the Model Code
and the Iowa Code to the last two mentionei references which,
in his opinion, would involve many more problems than the
simple language proposed above.

Section 10. Revocation by Marriage. This section

covering revocation by marriage, and section 11, covering
revocation by divorce by annulment, cover and replace ORS
114.130. The language of the proposed section 10 is taken
from ?'ﬁSection 853.11 of the Propcsed Wisconsin Probate Code.
Prior to 1965, ORS 114.130 provided that a will made by
any person is deemed revoked by his or her subsequent mar-
riage or divorce. This section is discussed in Section 376,

Jaurequy and Love, Oreqgon Probate Law and Practice, and the

cases cited there make it clear that prior to the 1965

ancndment the statute operated automaticaljy to revoke a
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will upon the subsequent marriage of the testator, regard;éss
of the intent of the testator. By Chapter 506, 1965 Session

Laws, ORS 114.130 was amended by striking the word or between

marriage and divorce and inserting “"or annulment of marriage,

unless the will expressly declares the intention of the
testator that the will shall not be revoked by.such action."”

The proposed statute, copied from the Wisconsin proposed
code, goes further than the 1965 amendment in attempting to
give effect to the actual intention of the testator. 1In
several of the cases cited in the section from Jaureguy and
Love, and in the 1964 pocket part, the fairly restrictive
language of the 1965.amendment would not have prevented a
revocation of the will even though the intent of the testator
was c¢lear that the provision for the second wife was in his
mind and she was provided foxr, although the will, in these
cases, did not expressly declare that intention. It seems
only right that whére a subsequent marriage settlement upon
the marriage of the testator makes provision for the wife
and evidences the intent that the will not be revoked, the
statute give full effect to the intention of the testator and
prevent an gutematic revocation of the will.

Thus, there seems evary reason for adopting the proposed
ianguage, which would preserve the will and prevent a
revocation if in fact that was the intent and desire of the
testator.

There is one very important change in the proposed
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section on revocation by marriage in that the proposed section
makes the revocation depandent upon.the téstatér being
survived by his spouse. Our present statute does not have

- this provision and therefore, although the sole purpose of
the; revocation by subse@qent marriage'statute is to protect
the sp0use, actually under the Oregon statute the will is
revoked even though the spousepredeceases the testator. This
lS obvxously an unjest and unnecessary provision in these
cases and the proposed statute makes-the revocation only

effective if in fact the spouse survives the testator.

Section 1l. Revocation by divorce or annulment. The

w0rding of this section is in general the same as Senate
Bill 197, introduced in the 1963 Legislature as an Cregon
State Bar Bill by the Probate Law and Procedure Committee.
The bill failed to pass the 1963 Legislature and was intro-
duced as Senate Bill 305 in the 1965 Legislature where it
passed without amendment by the Senate, but was amended in
the Heouse as indicated in the comment on Section 10.

Your coﬁmittees have adopted the wording to cover the
situation of revocation by divbrce and annulment substantially
ds outlined in the original Oregon State Bar Committee Bill.
The améndment by the 1965 legislature which in effect would
provide for an automatic révocation in the case of a sub-
sequent divorce or annulment unless the will expressly
declares the intention otherwise of the testator, is not
realistic. It is difficult to visualize a situation where

a testator would provide in his will that the will not be
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revoked by his divorce or annulment of his marriage.

Acéually, this would not express the usual intention of

the testator. The intention of the testator in such case
would be that, after having made provision for his wife and
appeihted her executrix of his will in addition to numerous
bequests and provisicns for his children and friends and
relatives, the will itself, ﬁhe bequests to his children

and to his friends and relatives and perhaps to charities
should not be affected by the divorce of his wife, but that
all of the provisions in the will providing for his former
spouse would be revoked. Thus, your committees feel that

the present proposed section which would revoke all provisions
in the will for the diverced spouse but preserve the remainder
of the will would carry cut the actual intention of the

testator in these cases.

Section 12. Contract of sale of property devised not

a revocation. This section is identical with ORS 114.140

with purely editotial changes. A similar provision is found
in the 1965 Washington Code, Section 11.12.060. The section
is discussed in Section 377, Jaureguy and Love. The dis-
cussion thire makes clear that, but for the statute referred
to, ORS 11l4. 140 under the doctrine of equitable conversiOﬂ
the proceeds of'the.sale.of,deviSed propertyvsold on contract
would go to thosé entitled to the testator's persénaljprop—
eft& and not to his devisee. The section is necessary to

provide that in these cases the proceeds of the contract go
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to the devisee of the real property.

Section 13. Encumbrance or disposition of property after -

making will. Section 13 covers ORS 114.230 (3) and ORS

114.150. These sections are also considered in Section 377,

Jaureguy and Love, Oregon Probate Law and Practice.

Section 14. Devise of life estate. This section is

identical in content with ORS 114.220, with merely editorial

changes.

Section 15. Devise passes all interest of testator.
Section 15 is identical in content with ORS 114.230 (1),
with purely editorial changes.

Secticn 16. Property acquired after making will. This

section embodies ORS 114.230 (2). Your committee, however,
felt that the language of the proposed section, which is
taken from Section 269 of the 1963 Iowa Probate Code, is
preferable to the present ORS section. The Iowa section is
adqpted £rom Section 56 of the Model Prcbate Code.

Section 17. Non-ademption of specific devises in

_carﬁaiu cases, Thié section is taken from Section 853.35 of

the Proposed Wisconsin Probate Code. We quote the editorial
comment on this section as contained in thé.Proposed Wisconsin
Probate Code, which we consider is equally applicable to the
situation in this state:
- This section is new and changes the law. At common
law, if real or personal property were specifically

given by will to a named person, and the property were
destroyed or sold between the time of execution of the
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will and the testator’s death, the devise or bequest
failed; ;the reason was that there was no property in

the estate to satisfy the specific gift. This doctrine,
known as ademption by extinction, worked without regard
to the testador's intent. It was ameliorated to some
extent by various judicial approaches. Thus if testator
devised "my residence" to his wife, and sold the residence
he owned at the time the will was drafted and subsequently
purchased another residence, the court would apply the
time~of-death construction; by relating the phrase “my
residence" to the residence testator owned at death,
ademption was avoided. But if testator sold one
residence and died pending negotiations to purchase
another residence, the wife was out of luck. If the
testator sold on a land contract, cur Supreme Court has
held that the devisee is entitled to the unpaid balance
on the land contract. Estate of Atkinson 19 Wis. 24

272, 120 N.W. 2d 109 (1963). Apparently the result would
be differeng  if the testator had sold and taken a
mortgage back, however. The same kind of problem arises
.if the house burns down before the testator's death. 1Is
the devisee entitled to the fire insurance proceeds? 1In
a somewhat analogous case our Supreme Court again pre-~
vented hardship by giving the insurance proceeds to the

- surviving joint tenant. Rock County Sawvings & Trust Co.
v. London Assurance Co., 17 Wis. 2d 618, 117 N.W. 24

676 (1962). The existing law not only involves un-
certainty but requires costly litigation to reach a
decision in each new case. This section is intended to
settle the law.

The Committee decided that specific kinds of
situatdons should be covered by the statute, rather
than a broad statute abolishing the doctrine entirely.
The resulting statute is only partly drawn from legis-
lation in other states. The need for an anti-ademption
statute was considered as great as the need for the anti-
lapse statute which has been on the books for many years.
The statute is intended to carry out the normal intent
of the testator.

Section 19. When estate passes to issue of devise or

legatee anti-lapse. The proposed section 19 is identical

in content with ORS 114.240, except for purely editorial
@hanges. The proposed section does, however, include
_ xelatives by adoption, which presumably would be understood

by the present ORS section, and provides that the descendants
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of the deceased devisee would take by representation, which
also seems inherent in the present section. For comparative
legislation, see Section 11.12.1190 of the 1965 Washington Code
and - Sections 273 and 274 of the 1963 Iowa Probate Code.

Section 20. Children born or adopted after execution of

will (psetermitted childrer}. Thissection would replace ORS

114.250. The proposed section is taken from Section 5-3.2,
1966 New York Revision "Estates, Powers and Trusts Law."

The committees were in agreement that they did not wish
to perpetuate the problems and the palpable injustices inherent
in the present ORS statute. A cursory examination of the
litigation involved in this provision would be sufficient
reason for adopting a different approach. It may be said that
from this starting point probably no other one of the proposed
sections in the code resulted in more extended discussion
than this problem of pretermitted children. The committees
were agreed that such a provision should, so far as possible,
try to éarry out the desires of a testator. Obviously, a
present situation where a testator makes a $10,000
bequest to.a living child named in his will, makes no
 pfbvision for after-born children, and a posthumous child
would take one—half of a $200,600 esﬁate, does not cérry out
what would seem the obvious desires of the testator.

Attention is called to the~changes in the proposed
section. The section spells out that the same provisions
apply to an after—adopted child as would apply to an after-

born child. If the will makes no provision for a child
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living at the time of the execution of the will, the after-
born c¢hild does not take a share of the estate. This pro-
vision isg contrary to the present ORS statute which provides
for children living at the time of execution of the will

if they are not provided for by the will. Your committees
believe that the proposed provision would carry out the
intention of the testator. In.other words, if he purposely
made no provisicn for living children who obviously were
known to him when he made his will, the ordinary implication
would be that he purposely did not provide in his will for
these children. Similarly, if he did not provide for the
children he knew of, he may be assumed to not deéire to make
provision for after-born children. Your committees feel
that the present ORS provision, where the testator had know-
ledge of his living children and did not provide for them,
would enforce a provision directly contrary to the obvious
desires of the testator.

On the other hand, if the will does provide for the
children living at the time of the execution of the will, the
after-born child is‘provided for‘frcm the provision made
to thé living children. The share of the after-born child
is arrived at by taking the amount of the will provision
for the children and dividing it by the number of children
provided for and the number of after-born children so that

the after-born child would take an equal share of the total
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provision. For example, if provision is made in the will
to child A with a legacy of $10,000, child B with a legacy
of $20,000, and after-born child ¢ is not provided for,
child C.would take one-third of the total provision of
$30,000, or $10,000, and the legacies to children A_and B
would be reduced proportiocnately by one-third.

If the testator had no child living when he made his
will, the after-born or after-adopted child would take by
intestate succession.

It should be explained that contrary to the present ORS
séction, if the testator has three iiving children when he
made his will and makes provision for two children, but none
for the third, the proposed statute would not make any
provision for the omitted child. Your committees feel that
this approach is actually in accord with what would seem
the obvious intention of the testator in failing to provide
for a child of which he had knowledge.

The comment by the New York Temporary State Commission
on Estates attached to the bill as submitted to the 1966
Session of the New York Legislature is as follows:

Commenits: This section substantially revises

DEL Sec. 256 to eliminate a serious defect in the policy

underpinning of that statute by which an after-born child

who qualifies for an elective share of his parent's
estate will receive a substantial portion of such

estate although the parent has made no provision for

other children living at the time the will was executed.

The new section undertakes to correct this distortion of
the reasonably presumable intention of the normal parent.
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No rhange has been effected in the principle under-
lying DE!\ Sec. 26, embodied in paragraph {(a) of the new
section, vhich disqualifies an after-born child from
taking an slective share where the testator has given
some concivte evidence that the after-born child was
not inadveytently or unintentionally disinherited
{see, McLea: v. McLean, 207 N.Y. 365).

.. Section 21, Delivery of will by custodian, liability.

This section emboiies the provisions of ORS 115.110 and
115.130.

The civil liability to peréons injured by failure to
deliver the will is »-reserved as now provided in ORS 115.110.
OR3 115.990, providisry a criminal penalty for such failure,
is repealed by the priposed new code. In the opinion of the
committee, apparently lhe criminal penalty is never invoked.
The committees agreed tiat the civil liability gives suffi~
cient protection.

Section 22. Dispesilion of wills deposited with county

clerk. This section would replace and supersede ORS 114.410,
114.420, 114.430, and 114.440, covering deposit of wills with
county clerk. As will be noted, this proposed section would
terminate the provisions fcr depositing wills with the county
clerk and would provide tha:, so far as possible, all wills
now in the possession of th: county clerks under the present
rovisions, would be returned to the testator or to the
persons to whom the will is {0 be delivered following the
death of the testator. It would provide for eventual

destruction of all wills which the county clark had been
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unable to dispose of 40 years after the effective date of
the new code,

When this matter was being studied by the two committees,
data was submitted to the committees by the committee members
. on the number of wills deposited and the procedures followed
in the folldwing counties: Multnomah County, Union County,
Lane County, Jackson County, and Clackamas County. Follow-
ing the detailed reports on these counties and general
suggestions from members from a number of additional counties;
the consensus can perhaps be best summed up by gquoting froﬁ
one of the repcrts as follows:' “I believe all of this matter
should be repeaiedo. The clérk states that it is a nuisance,
the courthouse is fhll;-and herﬁquigé_is understaffed and
quite busy with other matters. Moreo&éi;:the-stéte should..
not perform this rather non-important service. It isnétﬁr
used, and a will being ambulatory, it is likely that many of
them will have been revoked."

It was apparent from the discussion, participated in
of course by members representing a substantial number of
counties in central, eastern, and southern Oregon, that no
attempt was made by the county clerk's office to check
on whether the persons depositing the wills were living br
were in fact deceased. Apparently, there is no widespread .
ptactice of the county clerks in checking as to whether

intestate proceedings have been instituted forparties for whom wills
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were on deposit. As an example of the problem, since 1945,
when this present act became effective, in Multnomah County
1339 willshad been deposited, 430 of these had been with-
drawn, and 909 were on deposit as of January 14, 1966, when
the most recent deposit was made. Your committees were
strongly of the opinion that there is much greater probability
of a will being found after a decease of the testator if the
will is in the safe deposit box. It is felt that the prewent
statute had its tendency in many cases to provide a depositoxy
for wills and no factual provisions for notification of such
deposit to the executor named therein following the death
of the testator. It was felt strongly, also, that this
service is not a proper function of the county clerks and
from thé reports received it obviously is one which for many
practical reasons has not resulted in proper notification,
following the death of the testator in every case.

It should be noted also that the present provision of
ORS 115.110 for delivery of will by a custodian is preserved

in the preceding Section 21.

Section 23. Evidence to prove a will. It was necessary

to amend ORS 41.520 to eliminate the exception of soldiexs’

and sailors' wills, pursuant to ORS 114,050, since under
the proposed code, ORS 114,050 would be repealed, and no
provision would be made for oral or -holographic wills of

mariners at sea or soldiers in the military service.
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EXECUTION

Seciion 1. Who may make a will. Any person who is 18

years of asge or older or who has bsen lawlully marrie &zl
who i8 of sound wind, way disvose of his property by will,
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ORS 134,020

The present plan is to defins s will, either al
the beginning of the probate code, or in the
ction on wills, or in both. The definition will be that &
i1 inciudes a codicll or other instrument executed with the
Cormelities ag o2 will.

ORS 114,010 48 repealed by the repsalling section
st the end of theze sections.

Seciion 2, fxecubtlion of will., A will shall be in

cibingg end shell be executed by the si; ures of the tesbetor
J

o a% legst two atbtesting wiitnesses as follows:

1 The testetor, in the presence of each of the
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{(bj Acknowledge his signaturs previcusly made on &he
will; or

{c} AL the direction of the testator and in his presence
have another person sign thereon the neme of the %@st@ﬁ@ri Any
witnpess who 8o signs the neme of the testator shall sign his
owil name 18 a witness to the will and write on the will that
he signsd the name of the testater at the direction of the
testator.

(2) The witnesses shall sach sign the will in the
presenc: of the testator.
Refersices: Advisory Committee Minutes:
11/19,20/65 p. 5: and Appendix
3/18,19/66 pp. 10 to 12; and Appendix {Report

Mareh 15, 1966)
4/15,16/65 p. 2
Covaent : The draftsmen changed the word "subseribe" to
"sign" in section 2. Should section 2 provide

tiet any person otherwise gualified %o bs a witneazs in court
.y be s witness %o a will?

Seetion 3. VWitness ez beneficlary. A will attested by

an interssted witness is not thereby invalideted. If an
interested witnees attests a will end the will is not attestad
also by two dia: rasted witnesses, the interesied witness
may take under woe will only so much of the provigsion made

for him therein as in the aggregate eguals in value, on the

%

dete of death of the tasitsisr, the part of the sstate oF the
testator that would have passed to him had the testator diad
intestate. A witnese i Intsreatad only 1if 2 peraonal an
benaficial interest in the estebe of the testator is beguesthed

or deviged to him by the will.
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References: Advisory wamiﬂ%@“ Mimutes:
lﬂfl? 18/65 ¥
L9,20,/65

expeuted
otherwise executed Iin accoy

{1} This state ot the

-

of death of the stator;
2} The dowmicile of %he -

3

or at the tiwme of his death: op

{3) The place of execuiion at the

’:3

Lommant ¢ The draftswa
"lézPuliy execy

e e ] s
legally exe

Could this segtion be drafted to “rﬂvé; is

not executed as provided in section 2 shall
=
probate provided: ete.™?
TESTAMENTARY ADDITIONS 90 TRUSTE

peetlion 9. Testament: additions
devige or begueest way Dy s owili
trustees of & trust. rvegardisss glze or
fex] LOEYLLEOY, OF o

oy 57 e e o~y IS =W e vt )
parsons, oFf by some
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instrument, okhey than & wil

iy uhe vall

with the exscution of the €

Leatahor.
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u
)
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=
[

last will of a perszon whe has preade;

e
+ ':s
55

(2) The trust way be = funded oy vafunded 1ife Sreursis
trust, aithough the trusbor hag reserved any or all of the
righte of owmership of the insursnce sonbyocts .

{3) The devise or beguest shell net bg invelld beceuse
the truste

{2} Is smendabls or revoesblis, o bebthy or

(v} Was swended after the exesution of the bestatoris
will or affter the death of +the teststor,

{#) Unless the testets 's will provides ctherwise, the
proparty so devised oy bequmthed:

{a) Shall not be deemsd to be held under o testanantary
trust of the testator bdut ahall become & pert of the trust ¢o
which it is given; and

(b} Shall ve administered and disposed of in aceordarce
with the provisions of the instrument sy will setting Forth
the terms of the trust, incliuding any amsndments thersts mede

metfors the castl of whe festator, regerdisss of whether wadse
DY OE the TS O SR TR TIMTOE Er 35 3 :

3 q B o g oty i [ o Y p § ]
belors 58 A Lo sxecution of the testator's will, asd, i

the teststor's will so provides, inciwding sny amendments fo
the trust msde sfter the death of the fsstater.

8}

(§> A& ravocabion oy Lerminatton of th@ trust velfors ih

P

&

death of the testator shell cause the devise oy bequest o lavza,
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{6) This section shall snot be conatrued sy providin

=
]

an exclusive wmethod for waking devises or beguests to the

A

trustee or trustees of & trust establishad stherwise then by
the will of the testator waking the deviss or beguest.

{(7) This section shall have no effect upon any devise
or baguest made by & will executed priocr to the effective
date of this section.

(8) This section shall be so construed es to effectuste
its gemeral purpose to make uniform the law of those states
which enact ths same or similar provisions.

{9) This section may be cited a3 the Uniform Testementary
Additione to Trusts Act.

References: Advisory Committes Minutsa:

' 12/17,18/6% on. & to 6; and Appendix A
3/18,19/65 pp. 6 and 7

ORS 114.070

Comment 2 Thess szctions of the draft were combined by the
draftesman into one ssction,

HEVOCATYION AND ALUTERATION

Section 6. HManner of revoestion or alteretion exclusive.

A will may ve rvevoled or altered only as provided in sestions
6 to 10 of this Act.

Section 7. Hupress revovetion or alteration., (1) & will

may ve revoked or altsyad by another will,
(2} A will may bz revoked by baing burned, torn, cancelaed,
sbliterated or destroyed, with the Iintent and purposs of the

testator of reveking the wilili., by the testator or by snether

iy
i

person st the direction of the teststor and in thae presence
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of the testetor. Sueh injury or destructlion by a person other
than the testator at the dirvection and in the presenca of the
teststor shaell be provad by at leezt two witnesses,

Section 8. Revoeation by merrisge. A will is revoked by

the marriage of the testator after the exscution of the will,
unless:

(1) The spouse of the testator doss not survive the
testator;

{2) Provision is made for the surviving spouse by &
written antenuptial agreement or warriage settlsment; or

(3} The will evidences the intent of the testator that
the will not be revoked by the marriage.

Section 9. Reveecalion by divorce or annulment., Unless

2 will evidences g different intent of the testator, the
divoree or annulment of the marriage of the testator after the
execution of the will ravokes all provisions in the will in
fevor of the former spouse of the testator and any provision
therein naming the former spouse as exscutor, and the effect
of the will is the same as though the former spouse did not

gurvive the testator.

Section 10. Revoecation not revive prior will. If, after

making a will, the testator makes a subsequent will, the

revoeation of the subseguent will does not revive the esarlier
will.
References: advisory Committee Minutes:

11/19,20/66 pp. 6 to 8
12/17,18/66 Appendix A
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[

OR3 11k.110, 11%.120, 114,130, 214,140 and 114, 15¢

Comaent The sectilon concerning exoneration will be in a
laier drvaft.

DEVISES AWD IEGAUIES

Section 11. Devise of 1ife estate. A devise or uequsst

Y

of property to any person for the term of the 1ife of the
person, and after his desth, to his chlildren oy heirs, vests
an estate or interest for 1ife only in the devisee or lsgatase,
end remginder in the chiidren oy heirs.

References;: Advisory Committes Minute
12/17,18/65 vp. T to 9

and Appendix
ORS 114.220

Section 12. Devise pesses all interest of testator. A

devige or beguest of proeperty passes 21l of the intersst of
the testator thereln at the wiwme of his death, uniess the will
avidences the intent of the testator Lo dispose of a lessger
eatate or interest.

Referances: Advisory Committee Minutes:
19/17, 18/65 pp. 10 and 1i; and Appendix

ORS 1ik.230
Section 13. Property scouired alfter making will., An

esgtate oy interast in property scoulred by & testator after he
makes his will passes as provided by the will, unless the wlll

gyvidences the intent of the testatoy o dispose of & lessor

rences:  Advigory Compltise Minutes:
12/17,18/65 w. 18; and Appendix

Ssetion 18, Encumbraence or disposition of property afier

e

e e NP B )
spiyonce or disnogition of
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testator after he makes his will shall not affect the operation
of the will upon a remzining estate or interest therein which
is subject to the disposal of the testator at the time of his

death.

References: Advisory Committee Minutes:
12/17,18/65 p. 10; and Appendix

ORS 114.230

Section 15. Vhen estate passes to issue of devisee or

legatee, anti-lapse. When property is devised cr bequesathed

%o any person who is related by blood or adoption to the
testator and who dies.b@fore the testator lsaving lineal de-
scendents, the descendants take the property the deviges or
legatee woulé have taken i1f he had survived the testator. If
the descendants are sll in the same degree of kinship %o the
predeceased devisee or legatee, they take egqually, or if of
unequal degree, they taeke by representation.

References: Advisory Commitice Minutes:
12/17,18/65 pp. 11 and 12

ORS 114 240
PRETERMITTED CHILDREW

Section 16. Children born or adopted after execution

of will {Pretermitted children). (1) If a testator, during

hisz lifetime or after his death, has a child born after the
exXecution of hie will or adopts =& child, whether in this state
or elsewhere, after that execution, and dies leaving the after-
born or after-adopted child unprovided for by any settlement

and neither provided for nor in any wey mentioned in the will,
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a share of the estate of the testator disposzed of by the will
passes to the after-born or after-adopted child as provided
in this ssction.

{(2) 1If the testator has one or more children living when
he exscutes his will and:

{a) No provision is meds in the will for any such living
child, an aftsr-born or after-adopted child shall not teke a
share of the sstate.

{v) Provision is made in the will for one or more of such
1living children, an efter-born oy after-sdopited child shall
take a share of the estate as follows:

(A} The share of the estate that the after-born or after-
adopted child takes 38 limited to the part vpassing toc the living
children under the will.

{B) The after-born or after-sdopted child shall take the
shere of the esgtate, as limited by subparagraph (A) of this
paragraph, he would have taken had the teztator inecluded all
after-born and after-adopted children with the living children
for whon provision is made in the will, and had the testator
given an equal part of the estate to sach living, after-boran
and after-adoptad child by the wiil.

{C) To the extent feasible, the interest of an afier-
born or after-adopted child in the estate shall be of the sams
character, whether eguitadble or lewal, as the interest the
testator gave to tha living children by the will.

{3) If the testator has no child living when he execubtes
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his will, an after-born or after-adopted child shall take 2
share of the estate as though the testator had died intestate
as to the estsate.

(4) An after-born or after-adopted child may recover the
share of the estate that passes to him as provided in this
section either from the other children under paragraph (b} of
subsection (2) of this section or from the testamentary bene-
fizlaries under subsection (3) of this section, ratably, out
of the sheres of the estate passing to those persons under the
will. In abating the interests of those beneficiariss, the
character of the testamentary plan adopted by the testator

shall be preserved to the weximum extent possible.

References: Advisory Committee Minutes:
3/18,19/66 p. 18; end Appendix

ORS 114.250
CUSTODIANS
Section 17. Delivery of will by custodian; liability. (1) A

person having custody of a will, other than an executor named
therein, shall deliver the will, within 30 days after the date
of receiving information that the testator is dead, to a
court having Jjurisdiction of the estate of the testator or to
an executor named in the will.

(2) If it appears to a court having jurisdiction of the
estate of a decedent that a person has custody of a will mede
by the decedent, the court may issue en order requiring that

person to deliver the will to the court.
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(3) A person having custody of & will who fails %o
deliver the will as provided in this section is liable to
any person injured by that fallure for dameges sustained

thereby.

References: Advisory Committes Minutes:

3/18,19/66 pp. 9 and 10; and Appendix
ORS 115.110, 115.130 and 115.190

Section 18. Disposition of wills deposited with county

clerk. The county clerk of esach county shall meke all reason-

able effort to deliver each will deposited in his office as
provided in ORS 114.410 vefore the effective date of this

Act and on deposit in his office on that date to the testator
or person to whom the will is to be delivered after the desth
of the testator. Any such will not so delivered befére
January 1, 2010, may be destroyed by the county clerk.
References: This was drafted by the legislative Counsel.

Section 19. ORS 81.520 is amended to read:
41.520, Evidence to prove a will. Evidence of a last

will and testament [, except when made pursuant to ORS 11%.050,
shall not be received, other than] shall be the written
instrument itself, or secondary evidence of [its contents ]

the contents of the will, in the cases prescribed by law.

Section 20. ORS 107.110 is smended to read:

107.110 Annulment or divorce decree ends warriage; when

effective; appeal; content of decree, (1} A decree declaring

a marriage void or dissolved at the suit or claim of either

pariy shall give the court jurisdiction to award, to be
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effective immediately, the relief provided by ORS 107.100. The
decree shall revoke any will pursuent to the provisions of

{ORS 11%.1307 section 9 of this Act, but the decree shall not

be effective in so far ss it affects the marital statuz of
the parties until the expiration of 60 deys from the date of
the decree or;, if an appeal is taken, until the svit is deter-
mined on appeal, whichever is later. However, the right of
one party to cohabit with the other shall cease on the date
of the decresa,

{2) 1In case either party dies within the 60-day pericd
specified in subsection (1) of this section, the decree shall
be considered to have entirely terminated the merriage rels-
tionship lmmedlately before such death, unless &an sppesl is
pending.

(3) (a) The Supreme Court shall continue to have juris-
diction of such an appeal pending at the time of death of
elther party, the estate of the decedent being the nominal
party therefor. The attorney of record oa the appeal, for
the deceazed party, may be azllowed a reasoneble sttornsy fes,
to be paid from the decedent's estate. However, coste on
appeal may not be awarded to eithar party.

{b) The Supreme Court shall have the power to determine
finally «ll matters presented on such appeal. Before meking
final disposition, the Supreme Court may refer the proceeding
back t0 the trial court for such additional findings of fact

as are regulred.
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{4} The marrisge relationship is terminated in all
respects at the expiration of the H0-day period specified
in subsection (1) of thie section or, if sn appeal is taken,
vhen the sult is determined on appesal, whichever is later,
without any further sction by either party. However, sl any
time within the £0-day pericod or while en appeal is pending,
the court may set sside the decree upon the motlon of boih
parties.

{5) A decrse declaring & marriage void or dissolved
shall include the substance of subssctions (1) to (#) of this
section and shall specify the date on which the decrse becomss
finally effective to terminate the marital status of the
parties.

Section 21, Act not to effect willa made prior to Act.

This Act does not apply to wills wade prior to the affective
date of this Act as provided by ORS Chespter 114.
Section 22. Repeal of existing statutes. ORS 114,010,

114.020, 114,030, 114.040, 114.050, 114.060, 11k,070, 114,110,
114,120, 1314.130, 114.1%0, 114.150, 114.210, 114.220, 1ihﬁ230,
114,240, 3114.250, 114.260, 114.270, 114.310, 114,320, 114.330,
114,340, 114.4810, 114.420, 114.830, 114,480, 115.110, 115.130
and 115.990 sre repsaled.

Note: Mr. Riddlesberger had & note made in the minutes that

he would like to discuss ORS 114.270 agein when the
eommittens conslidered the first drafés,



