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Seetion 1. Net intestate estate. Any part of the net

estate of a decedent not effectively disposed of by his will
shall pass to his heirs as prescribed in the following sections.

Section 2. Share of surviving spouse if decadent leaves

issue. If the decedent leaves a& surviving spouse and issue,
the surviving spouse shall have a one-half interest in the net
intestate estate. |

Section 3. Share of surviving spouse when decedent leaves

no issue. If the decedent leaves a surviving spouse and no
issue, the surviving spbuse shall have all of the net in-
testate estate.

Section 4. Share of others than sitrviving spouse. The

part of the net intestate estate not passing to the surviving
spouse shall pass:

(1) To the issue of the decedent; if they are all in
the same degrse of kinship to the decedent they shall take
equally, but if of unequal degree, tChen those of more remote
degrees take by representation.

(2) If there is no surviving issue, to the surviving

parents ¢f the decedent.
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better indication to the proper pattern of descent than do
present statutes.

{(e) Existing Oregon law treats real property differently
than personal property. These distinctions are products of
our inherited system of descent and distribution, drawn from
the English law of prior centuries and abandoned in England
by statute in 1925. The result of these inherited énd amended
provisions is that present inheritance rights are-dependent
'upon the kind of property owned by the decedent. There is
no longer any sound policy reason for retaining these dis-
tinctions, and the modefn,trend, embodied in this chapter, 16
toward a single systeh éf inheritance (inteétate succession)
with abolition of common law dower and curtesy. The "net
estate™ concept is used to refer to the amount which should
descend or be distributed. Support rights are rights or in-
terests in addition to those which descend or are distributed

as part of the net estate.

Section 1. Net intestate estate. Section 1 specifies

that any part or all of an estate as to which there is no
will, or a will not making an effective disposition, will be
dealt with under the provisions of the intestate suzecession
chapter.,

Section 2. Share of surviving spouse if decedent leaves

issue. This section increases the amount passing to the widow

or widower where there is surviving issue in that 1t gives the
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éppuae one-half the real property in fee in lieu of the pre-
.. sent dower or curtesy interest, a8 well as one-half the
'-personal property és now provided. It attempts to provide
adequately for the person closest to decedent and most likely
to be dependent upon his estate for continued financial '
'sééﬁrity. Particuiarly_where the estate is small it is de~
sié&ble to increase thé'share of the 3urv1ving spouse.

Sécﬁion 3. Share of surviving spouse #hen decedent

leaves no iszsue. Section 3 preserves existing Oregon statutory -
law regarding the share pr'the'surviving spouse when decedeht_-~-
leaves no issue. See ORS 111.020(2) and 111.030(4).

Section 4. Share of others than surviving spouse. This

section 1s taken from Section 2-103 of the 1967 Uniform Pro-
bate Code, except as to subsection {5). It involves changes
" in Oregon law which modernize it to be more consonant with
current thoughton the distributional schemss most likely to
approximate the wishes of the average intestate. Section 5

deseribes the
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INTESTATE SUCCESSION

Section 1. Definitions and rules of construction. (Tem-

porary Placement Only} As used in this code, unless ctherwise
required by context, the following words and phrases shall be
construed as follows:

(1) oObligations - include liabilities of the decedent
which suxvive, whether arising in contract, in tort or other-
wisa, funexal expenses, the expense of a2 monument, expenses
of administration and all estate aﬁd inheritance taxes.

(2) BEstate - the real and personal property of a decedent,
as from time to time changed in form by sale, reinvestment or
otherwise and augmented by an accretions or additions thereto
and substitutions therefor or diminished by any decreases and
distribution therefrom.

(3) 1Issue - when used to refer to persohs who take by
intestate succession, includes all lineal descendants, except
those who aré‘thevlineal descendants of living lineal
.ééscendants of the intestate. |

- {4) Net estate - the real and personal property of a
decedent, except property used for the support of his surviviné_
spouse and children and for the paymeﬁt of obligations of the
estate.

{5) Personal property -~ includes all propexrty other than

real property.
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- {6} Perscnal repréaentative - inecludes exacutor, ad-
ninistrator and special administrator.
{7} Property - includes both real and perscnal property.
{8) Real property - includes all legal and eguitable

interests in land in fee and for life,

Section 2. Het intestate estats. »Any part of the net

estate of a decadent not effectively disposed of by his will
shall pass to his heirs as prescribed in the following sections.

Sectlon 3. &hare of surviving spouse if decedent leaves

gggue. If the decedent leaves a éurviving spouse and issue, the
surviving spouse shall have a ome-half interest in the net -

intestate gstate.

. Section 4. Share of surviving spouse when decedent leaves
nd isgue. If the decedent leaves a surviving spouse and no
igsue, the aurviviﬁg spovse shall have all of the net intestate"
estate. |

 $3@€1@@ 5. Share of others than surviving spouse. The

pacrt of the net intestate estate pot passing to the surviving
vsp@nse_shall passs |
(1) To the issue'bf the decedent; if they are all in the
aame_dégr@@ of kinship to the decedent'they shall take equally,
but if of umegual degzee, then those of moxe remote degrees}take
by representation. | '
{2) If there is no surviving iésue, to the svrviving

parents of the depedent.
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{3) If there iz no surviving issue exr pavent, to the
brothers and sisters and the issue of any deceased brother or
sister by representatiom; if there is no surviving brother
or sister, the lssue of brothers and sisters take egually if
they are all of the same degres of kinship to the decedent, but
if of unequal degree then those of more ramote degrees take
by representatione'

(4) If there is no surviving issue, parent or issue of
& parent, to the grandparents and the issue of any deceased
grandparent by representation; if there iz no surviving grand-
parent, their issue tskas equally if they are all of the same
degree of kinship, but if of unequal degree then those of more
remote degrees take by repregentation.

{(5) If at the time of taking surviving parents or grand~
parents ape marrisd ko each other they shall take real property
as tenants by the entirety and personal property as jeint OWners
with the right of survivorship.

{6) ZIf no person takes under the preceding subsections,
the net intestate estate shall eseheat.to the State of Oregon.

Section 6. Representation defined. Representation means

the method of determining distribution when the distributees
are in unegual degrees of kinship to the decedent. It is
accomplished as follows: The estate shall be divided into as
many shares as there are surviving heirs in the nearest degree

of kinship and deceased persons in the same degree who left
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degree recelving one shawe and the share of esach deceazed
person in the same degres belng divided among his issue in

ieternining relationships: Aftexr-

born heirs: The relationships existing at the time of the

death of the decedsnt govern the inheritance of his net

i,;.. s

intestate estate, but persons conceived before his death and
born alive thereafter inherxit as though they were alive at the
time of his death.

Section 8. Reguirement that heir swrvive decedent For

five days. »Any person who fails to survive the decedent by
five days is desmed to have predeccased the decedent for

3

intestate succession, and the decadent's heirs

Section 9. Persong of the half-blood. Perssons of the

half-blood inherit the same share that they would inherit if
they were of the whole bleed.

Section 10. Illecgitimate children. For all purposes of

intestate succession an illegitimate child, unless he has been

{1} 8hall be treated as the legitimate child of his

{2} Shsll be treated as the legitimate child of the

L

father Lf, during the lifetime of the child:
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{a) The paternity of the child is established under
ORS 109.070; or
(b) The father has acknowledged himself to be the father
in writing signed by him.

Section l11. Persons related to decedent through two

lines. A person who is related to the decedent through two
lines of relationship is entitled to only a singlé share based
on the relationship which would entitle him to the larger share.

Section 12. Repeal of existing statutes. ORS 111.010,

111.020, 111.030, 111.040.and 111.231_are repsaled.
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COMMENTS

Summary of Chapter.

This chapter is a major revision of the existing Oregon law
of intestate successiin. In the drafting of these proposals,
the committees were guided by the following objectives: First,
to eliminate the complexities of the provisions for dower and
curtesy; second, to treat similarly the provisions for the
descent and distribution of real and personal property; third,
to augment the share of the surviving spouse; fourth, to
clarify language throughout where necessary to eliminate
ambiguities and inconsistencies; and fifth, to eliminate some
of the more archaic provisions of the law.

This chapter is designed primarily for the small estate
with normal family relationships; persons in the middle and
uppper wealth brackets are increasingly aware of the need for
wills and estate planning. In most small estates the decedent
wishes his spouse to have the bulk of the estate. Under the
following provisions several significant changes are generally
evident:

(a) All property is treated identically as part of the
net estate. There is no priority,.és between types of property,

for the payment of debts or claims and, unlike the present
Oregon code, no difference in the shares of real and personal

property receivable by the intestate heirs.
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(b) Any sgstem of intestate succession is to a certain
extent arbitrary. The shares in any system of descent may
alter radically upon the contingency of somé person in a
closer degree of kindred having predeceased the intestate.

The revised law attempts to approximate as closely as
possible the desires of the average intestate. Any intestate
succession statute can be defended on the grounds that the
owner of wealth may make a different disposition if he wishes
merely by executing a will, but the fact remains that many
people do not make wills and human inertia is such that the
situation is not likely to change greatly. Hence the intestate
succession law -~ the "will® made for people by the law --
ﬁust attempt to anticipate the wishes of people who die having
made no testamentary disposition. No statute can anticiﬁate
all the varying desires, facts and circumstances which surround
testamentary dispositions. The same statute must serve for
the young man with a wife and minor children and for the oidef
retired man whose children are grown and self-supporting, for
a man with small resources and for the man with a fortune, for

the man who has married several times and for the pErson whb -

&ag—never married. Any statute can be criticized because it
doés nbt satisfactorily meet some unusual situation. The
eéistiﬁg statutes were drawn a century ago when the family was
more independent and vhen attitudes toward ownership by a widow

were different from modern views. Hence modern wills give a ...



Page 3

Intestate Succession
3rd Draft, 12/1/67

Comments

better indication to the proper pattern of descemnt tha: do
present statutesa.

(c) Existing Oregon law treats real property d'fferently
than persccal property. These distinctions are prodiucts of
our inherited system of descent and distrxibution, d:awn from
the English law of prior centuries and abandoned i:. England
by statute in 1925. The result of these inherited and amended
provisions is that present inheritance rights are dependent
upon the kind of property owned by the decedent. There is no
longer any sound policy reason for retaiming theis distinctions,
and the modern trend, embodied in this chapter, is toward a
single system of inheritance (intestate succession) with
abolition of common law dower and curtesy. The "net estate”
concept is used to refer to the amount which siould descend
or be distributed. Support rights are rights or interests in
addition to those which descend or are distrikuted as part of
the net estate.

Section 1. Definitions and rules of construction. The

use of statutory definitions in legislative zcts promotes
clearness in the meaning of the text of laws dealing with
technical matters. The new Oregon probate code would follow

the pattern of Iowa, Washington, Wisconsin and the Model and
Uniform probate codes in placing a comprehensive definition

section at the beginning of the code.

Section 2. Net intestate estate. Section 2 defines the
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net intestate estate and specifies that any part or all of an
estate as to which there is no will, or a will not making an
effective disposition, will be dealt with under the proviéions
of the intestate succession chapter. The definition is that

used in the 1967 draft Uniform Probate Code Section 2-101.

Section 3. Share of surviving spouse if decedent leaves

issue. This section increases the amount passing to the widow
where there is surviving issue in that it gives the spouse
one-half the real property as well as one-half the personal
property as now provided. It attempts to provide adequately
for the person closest to decedent and most likely to be
dependent upon his estate for continued financial security.
Particularly where the estate is small it is desirable to
increase the share of the surviving spouse.

Section 4. Share of surviving spouse when decedent

leaves no issue, Section 4 preserves existing Oregon statutory

law regarding the share of the surviving spouse when decedent
leaves no issue. See ORS 111.020(2) and ORS 111.030(4).

Section 5. Share of others than surviving spouse. This

section is taken from Section 2-103 of the 1967 Uniform Code,
except as to subsection (5). It involves changes in Oregon

law which modernize it to be more consonant with current
thought on the distributional schemes most likely to approximate

thie wishes of the average intestate. Section 5 describes the
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scheme of distribution both in the case where decedent has
laft a surviving spouse and issue and in the situation where
there is no surviving spouse but where issue or other kindred
of the decedent survive.

Subsection (1} retains the priority given in existing
Oregon law to the issue of the intestate. It also codifies,
in the definition of “representation” in secticn 6, existing
Oregon law. Under existing Oregon law the rights of lineal
descendants, where decedent leaves a spouse, are subject to a
right of dower and curtesy with respect to the real property,
and in cases of intestacy to inheritance of one-half of the
personal property. Under the prcpdsed law, where there is a
surviving spouse, the rights of issue (lineal descendants)
are subject only to the one-half interest of the surviving
spouse in the net estate.

Subsection (2) preserves existing Oregon law; see ORS
111.020(2) and 111.030(3).

Subsection (3) is consistent with existing Oregon ;aw,
ORS 111.020(3), in that it provides for the brothers and
sisters of the intestate. It differs from existing Oregon
law, however, in providing succession to the issuz of the
parents of the intestate, even when no brothers or sisters are
living. Under existing Oregon law the issue of deceased
brothers or sisters of decedent may take only by right of

representation. In the event that all brothers and sisters
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should have predeceased the decedent, their descendants, if
any, do not presently take by right of representation but
only as next of kin. See I Jaureguy and Love, Orxegon Probate

Law and Practice, section 12 at page 16-17 (1958). Bones v.

Lollis, 192 Or 376, 234 P24 788; Andrews v. First Nat. Bank

of Eugene, 192 Or 230, 234 P2d‘791; and Op. Atty. Gen. 1934~
36, 602, have held that if decedent ljaft nieces and nephews
and also grandnieces and grandnephews the latter would take
nothing even though their parents predeceased the intestate.
Under the proposed statute the latter would be able to take
by right of representation.

Subsection (4) represents a change from present law.
Under existing Oregon Iaw (ORS 111.020(5), if a decedent is
not survived by spouse, lineal descendants, parent, brother
or sister, the property descends to the next of kin in equal
degree who would be the surviving grandparxents. Under sub-
section (4) the grandparents would take only if there were no
surviving brothers or sisters or surviving issue of deceased
brothers and sisters. Furthermore, unlike the existing law,
not only the surviving grandparents, but alsoc the issue of
deceased grandparents would take. Thus descent is provided
to both paternal and maternal grandparents and to their issue
if they are deceased.

This subsection limits inheritance to relatives claiming

through the intestate's grandparents and thus excludes more
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remote relatives claiming through great-grandparents.

In recent years there has been a trend toward limiting
inheritance by remote relatives under the intestacy laws.

New York, by chapter 712, effective September 1, 1963, has
adopted new rules of descent and distribution which eliminate
collaterals in lines more remote than that of the grandparent,
Also see the 1967 Probate Code of Wisconsin, section 852.01(2).
Limitations on imheritance by collateral kindred were proposed
in the Model Probate Code in 1946 and adopted in a slightly |
different form in Penmnsylvania in 1947 and in Indiana in

1953. See xeport No. 1. 1B of the HNew York Commission om
Estates.

These limitations on inheritance were proposed for the
following reasons:

{a) In modern times, with increased mobility and loss of
close contact due ¢to urbanization, the "family" is more
restricted in size. Ties with remote relatives are weakened.
Few people can name their second cousins. Normally a decedent
does not want his property to pass to these remote relatives;
if he does, he can easily make a wiil naming those he wishes
to favor.

(b) Conversely the remote relative has no claim om a
dacedent's property. He 1s not likely to have rendered services'
which might lead to an expectation of inheritance. Frequently

he learns of his relationship to decedent only after the latter's
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| death., For this reason he has been sometimes referred to as
b“the-laughing heir." The inheritance is a mere windfall.

{c) With mobility of persoms it is increasingly difficult
to trace remote relatives. This increases the cost of settling
estates, since these remote heirs must be notified as a matter |
of due process. Remote relatives oitenvare foreign citizens,
complicating the problems gf notifying them and transferring
property to them.

-(d) Remote relatives having standing to contest wills
may promote vexatious litigation for its nuisance value in the
hcp@g_éf getting a settlement, even though they have no poésiblé
m§ralﬂclaim to a share in the estate., A statute limiting;ij
.inhe:itance by remote :elatives thus may reduce will contests;

{e) Although‘it is often said that escheat is not faﬁored,:
a person's obligations to the community in which he lives may
be far stronger than those to remote relatives of whom he has
long ago lost track. The decedent can prevent an escheat bf
making a will leaving the property as he pleases to remoté
relatives, to friends or to charity.

{(f) Two other archaic doctrines are eliminated by the
present provision. First, such remnants of the doctrine of
Ancestral Estates as exist in present ORS 111.020{5) and dis-

cussed in Cordon v. Greqq, 164 Or 306, 97 P24 732, 101 P23

414 (1940), discussed in I Jaureguy and Love, Oregon Probate

Law and Practice, section 15, pages 19 through 22, criticized
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and noted, 20 Or L. Rev. 164 (1940). The proposed section
also makes no such distinction as exists in present ORS 111.020(4)
between next of kin of egual degree claiming through different
ancestors. Hence the nearer ancestor rule as it exists in
present Oregon law is abelished. Since inheritance by more
remote collateral relatives is in any event limited by the
proposed statute, there is noc occasion foxr the nearer ancestor
rule to arise.

Subsection (5) provides that where a married couple in-
herits as parents or grandparents they take the real property
by the entireties and the personal property jointly with rights
of survivorship. This accords with the present rule that
devises of real property te a husband and wife create them
tenants by the entirety. (See C.J.S. Wills, Section 908).

Your committee believes this accords with the usual desire of
married couples that they take and hold property jointly.

Section 6. Representation defined. This section defines

"representation" in more detail than ORS 111.010(4) and is
consistent with present Oregon law. See I Jaureguy and Leve,
Oregon Probate Law and Practice, sections 9 and 10 (195¢).
This definition makes it clear that the pattern of stirpital
distribution is to be determined at the level of the nearest
living lineal descendant of the intestate, rather than at the
level of the decedent's children, regardless of whether or

not they predeceased decedent. The proposed definition is
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taken from the 1967 draft Uniform Prcobate Code, section 2-106
and prevents the anomalous result of such cases as Maud v.

Catherwood, 67 Cal. App.2d 636, 155 P24 111 (1945), noted 33

Calif, L. Rev. at 324 (1945). Since the operation of the
right of representation may differ depending upon the stirpital
level chosen as the rcot generation, it is desirable to specify
t he level in the definition.

Section 7. Time of determining relations: After born heirs:

Section 7 is consistent with the rule of construction in exist-
ing Oregon law laid down by section 111.010(5}).

Section 8. Requiremert that heir surxvive decedent for

five days. This section is taken from the 1967 draft Uniform
Probate Code, section 2-104. For a similar provision, see
the 1967 Wisconsin Probate Code, Section 852.01(2).

The reporter's comment is as follows:

"This section is a limited version of the type of
clause frequently found in wills to take care of the
common accident situation, in whivh zeveral members of
the same family are injured and die within a few days
of each other. The Uniform Simultaneous Death Act
provides only a partial solution, since it applies only
if there is no proof that the parties died otherwise
than simultaneously. This section requirees an heir to
survive by five days in order to succeed to decedeit's
intestate property;.... This section avoids multiple
zdnministration and in some instances prevents the
property from passing to persons not desired by the
decedent. The five day period should in no case hold
up any proceedings relating to a decedent's property.®

Section 9. Persons of the half-blood. Section 9 is

consistent with present Oregon law in ORS 111.040,.
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Section 10. Illegitimate children. This section would

replace ORS 111.231. The proposed section, unlike ORS 111.231,
requires that the paternity ¢f the child must be determined
during the child's lifetime. The proposed section would

answer the criticism of ORS 111.231 in Jaureguy and Love, Oregon

Probate Law and Practice, section 18.

The requirement that paternity be established during the
child's lifetime would tend to eliminate fraudulent claims
of the father where the child’s estate is substantial.

The phrase "all purposes of intestate succession® is
defined in the general definition section ® mean succession
by, through, or from a perscn, both lineal and collateral. This
language is taken from the 1967 Uniform Probate Code (section
2-110). |

The proposed section, in your committees' opinion, does
not change present Oregon law, exceét as noted above. Reference
is made to ORS 109.060, 109.070, 109.080 and 109.090. These
sections, together with ORS 111.231, made up chapter 411 of
the 1957 Session Laws which substantially rewrote the former
law respecting imheritance rights and other legal relationships
of illegitimate children. For this reason the proposed section
refers to and incorporetee ORS 109.070, which prescribes how
paternity shallbbe established. The language of reference is
that used in the following section ORS 109.080.
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In addition to the means of establishing paternity set

out in ORS 109.070, paternity may be established if "The
father has acknowledged himself to be the father in writing
signed by him." Thig language is taken from the Proposed
Uniform Probate Code (section 2»111). We refer to similar
provisions of the 1965 Washington Code (section 11.04.081);
the 1963 Iowa Code, (section 221.222); the Proposed Wisconsin
Probaté Code (section 852.05). Your cbmmittees agreed that
provision should be made for an acknowledgment by the father
of hié.parenthood during the child's lifetime, as contained
iﬁ #ii:the new codes cited. This would be for the obvious
benefit of the child. |

- Since most illegitimate children are ultimately adopted
it_shonld be noted that for inheritance purposes the adopted
illéQitimate child is treated as th@ éhild of the adopting
parents and not as the child of its natural parents. Thus his .
xight to inherit from his natural parent is cut off, unless
the“apguae of the natural parent is the adopting parent. The
pkgéogéd section therefore makes it clear that it would not bé

operative if the child had been adopted.

'Section 1l. Persons related to decedent through two lines.
This is section 2-112 of the 1967 draft Uniform Probate Code.
For example, under the provision for inheritance by issue of
the grandpar@nts on both the maternal and paternal sides,

marriage of cousins might otherwise entitle their issue to
inherit from both sets of grandparents. In any event only ohe

intestate share should be permitted to be inherited.
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The proposed code would repeal ORS 111.070 headed
"Right of Nonresident Alien to take Property by Succession
or Testamentary Disposition." This statute was held un-

constitutional by Zschernig vs. Miller, 389 U. S. 29, 19

L.ed.2d 683, 88S.Ct. 664, decided January 15, 1968.

| We quote the comment of Mr. Rowland L. Young on the
above decision appearing in his Review of Recent Supreme
Court Decislons in the March, 1968, American Bar Assoclation
Journal:

"This decision held unconstitutional an Oregon
statute that required alien heirs of Oregon property
to show that thelr native countries granted reciprocal
rights of inheritance to United States citizene. The
court said that, as applied, the statute intruded on
questions of foreign relations reserved to the Federal
Government.

"The case involved the estate of an Oregon resident
who died intestate in 1962, leaving as her only heirs
the appellees, who were residents of East Germany.%®#

"The Oregon Supreme Court ruled that the appellants
could take the real property involved, but not the per-
sonalty, by reason of Article IV of the 1923 treaty with
Germany. The court relied on Clark v. Allen, 331 U.S.
503 (1947), which held that the 1923 treaty did not
apply to personalty located in the United States 'which
an American citizen undertakes to leave to German
nationals’.

"The Supreme Court reversed in an opinion by Mr.
Justice Douglas. The Court refused the invitation of
the Justice Department, which appeared as amicus curiae,
to reexamine Clark v. Allen, saying that Ythe history
and operation of this Oregon statute make clear that
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[it] is an intrusion by the State into the field
of foreign affairs which the Constitution entrusts
to the President and Congress’.

"The Court noted that Oregon courts and other
state courts with similar statutes have launched
detalled inquiries into the types of governments of

- various foreign nations in construing the statutes
and that their decisions ‘radiate some of the atti-
tudes of the' cold war, ’'where the search is for the
'democracy quotient' of a foreign regime as opposed
to the Marxist theory'. 'It seems inescapable that
the type of probate law that Oregon enforces affects
international relations in a persistent and subtle
way', the Court sald, and it thus has a direct impact
upon foreign relations that might adversely affect
the power of the gentral government to deal with

.. those problems, &®in

f
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SUPPLEMENTAL MEMORANDUM
November 7, 1667

To: Members of the
Advisory Committee on Probate Law Revision
and
Bar Committee on Probate Law and Procedure

From: Stanton W. Allison

Subject: INTESTATE SUCCESSION

Under date of October 25, 1967, you were furnished with
a proposed rewrlte of section 5 of the Intestate Sucecession
draflft, as well as two additional propczed sections. In view
of' some questions raised about the proposed amendment to in-
corporate the language of section 2-103 of the 1967 Uniform
Code, 1t now seems preferable %o adopt verbatim the language
of section 2-103 with the one addition of the language pre-
viously adopted vesting title in married parents or grand-
parents as tenants by the entirety or joint owners of per-
sonal property with the right of survivorship. A comparison
of the Uniform Code section with that previously circulated
will indicate that there is no change in content. However,
in view of this it seems advicsable that we adopt verbatim
the Uniform Code language.

Section 5. Share of others thsn surviving spouse. The

part of the net intestate e¢state not passing to the surviving
spouse shall pass:

{1) To the issue of %he decedent; if they are all in the
same degree of kinship to the decedent they shall take equally,
but 1f of unedual degreé, then those of more remote degrees
take by representation.

{2) If there is no surviving issue, to his parent or
parents equally.

{3) If there is no surviving Issue or parent, to the
brothers and sisters and the issue of any deceased brother of

sister by representation; if there is no surviving brother or
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sister, the issue of brothers and sisters take equaliy if
they are all of the same degree of kinship to the decedent,
but if of unequal degree then those of more remote degrees
take by representation.

(8) If there is no surviving issue, parent or issue
of a parent, to the grandparents and the issue of any de-
ceased grandparent by representation; if there is no sur-
viving grandparent, their issue take equally if they are all
of the same degree of kinship, but if of unequal éegre@ then
those of more remote degrees take by represesntation.

(5) If at the time of taking surviving parents or
grandparents are married to each other they shall take real
property as tenants by the entirety and personal property as

Joint owners with the right of survivorship.



MEMORANDUM
October 25, 1967

To: Members of the
Advisory Committee on Probate Law Revision
and

Bar Committee on Probate Law and Préocedure

From: Stanton W. Allison
Subject: INTESTATE SUCCELSION

Enclosed find a proposed redrafi of Section 5 of the
second draft of Descent and Distribution of Real ang
Personal Property, and two sections taken from the 1967
Uniform Code which would eliminate probate reguirements where
heirs or devisees died within five (5) days of the death of
the parents or the testator.

I have redrafted the Intestate Succession section to
conform to Section 2-~103 (d} of the 1267 Uniform Code. The
changes from the draft we previously adopted are indicated
by the deletion of some present language and the underlined
portion would be the new language raquired to conform to the
Uniform Code.

The comment by the Reporters is as follows:

This section provides for inheritance by lineal
descendants of the decedent, parents and their
descendants, and grandparents and collateral relatives
descended from grandparents; in line with modern policy,
it eliminates more remote relatives tracing through
great-grandparents.

in general the principle of representation (which

is defined in section 2-106) is adopted as the pattern
which most decedents would prefer.
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If the pattern of this section is not desired,
it may be avoided by a properly executed will or,
after the decedent's death, by renunciation by
particular heirs under section 2-801.

I quote from Mr. Frohmmayer's letter of September 7,

First, I have noted that the legislative draft
of the proposed Wisconzin Probate Code (Assembly Bill
280) section 852.01(g} at page 22 differs from the
proposed Wisconsin Probate Code ({study draft}, section
852.01L{2). Under the study draft collateral kindred
under either the parents or grandparents have to be
related within the fourth degree of kindred. You will
recall that we have selected the fifth degree of
kindred as a limitation, but have deceded to impose
that limitation only on takers under the grandparents.
It now appears that Wisconsin has eliminated any
limitation on takers as long as they claim under the
grandparents.

I have also noted that the 1957 Uniform Probate
Code {Boulder Draft) in section 2-103{(d) has deviated
from earlier tentative draft of the Uniform Probate
Code in two respects. First, as in the new draft
of the Wisconsin Probate Code, the new Uniform Code
places no limitation in degree on the issue of takers
under the grandparents. Seccndly, it provides that
issue of the grandparents take by representation
rather than as in the Oregon precposal, per capita.
In light of these recent developments, I wonder if
we might be well advised to reconsider our limitation
to the fifth degree imposed on issue of deceased
grandparents of the intestate.

In my reply to Mr. Frohmmayer's suggestion, I wrote in

part as follows:

I have taken a new look at the fact that every
person has not one but two sets of grandparents, tweo
grandparents on the paternal side and two on the
maternal side. I wisualize the not uncommon situation
where an intestate would be survived by one or both
grandparents on the maternal side and no grandparents
on the paternal side. Our present proposal would
disinherit all of the uncles and aunts, or their issue,
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both

on the paternal side, purely because/grandparents
on the paternal side had predeceased the intestate
while a maternal grandparent survived. This now
strikes me as not only unijust but perhaps sntirely
opposite to the intention of the intestate. The
aunts and uncles or ccusins on the paternal side
might be much closer than the issue of the grand-
parents on the maternal side. It seems more fair
than provision be made for the relatives on the
maternal as well as on the paternal side as pro-
vided in the Uniform Code. I prefer this approach
to that of the Washington Code which reguires equal
inheritance by the maternal and paternal relatives.

I did not realize the full implication of the proposal
we previously adopted -until I assumed that I was an only
child and died intestate without leaving children of my own.
In this case my heirs would be my living first cousins both
on my father's and my mother’s side. If in this case my
cousins on my father's side, all of whom are old were
deceased, the cousins on my mother's éide would take to the
exclusion of all the first cousins once removed on ny father's
side. Of‘the cousins on my mother's side} of nine cousins
six are deceaSed, leaving children, and three are living.
The children of the deceased cousins are Ehe ones who would
éeally be entitled to inherit on a basis cof need, rather
than the three surviving cousins.

My letter continues:

I assume the limitation of inheritance to those

of the fifth degree was adopted for two reasons: First,

to eliminate relatives so remote that they would be

beyond the comprehension oxr intention of the intestate;
and, second, to ease the task of determining who might

be the heirs in an intestate situation. I have
expressed my own reaction in regard to the first
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concept. These relatives in the sixth degree I refer
to include several children whom I have met and known
personally. They don’t seem nearly as remote to me
as the chart would indicate. In regard to the second
reason, all of the relatives of my paternal grand-
parents live on the East Coast. There are many whom
I have never met and some with whom I have lost
contact over the years. As to those relatives, egual
inguiry would have to be made under the proposal we
have adopted or under the language of the Uniform
Code. 1In either case, the personal representative
would have to determine which of these relatives were
alive, which were dead, and which had left children
surviving them.

| It seems t© me that the drafters of the new

Washington, Wisconsin, and Uniform Codes were well

advised to drop the limitation of inheritance to those

within any particular degree of relationship. I agree
with you that serious considerstion should be given

as to whether we should not change our thinking in

this matter.

If the proposed approach of the 1967 Uniform Code is
adopted, Section 7, headed Degree of Kinship could be
eliminated.

I have had extensive correspondence with Mr. Frohnmaver
regarding the elimination and repeal of ORS 111.020(5) which
provides:

(5) When any child dies under the age of 21 years
and leaves no surviving spouse or children, any real
estate which descended to such child shall descend +to
the heirs of the ancestor from which such real property
descended the same as if such child died before the

- death of such ancestor.
Mr. Frohnmayer has suggested that it might be well for the
committee to consider Section 852.01(2) of the Wisconsin
draft and also Section 2-104 of the new 1967 Uniform Ccde.

The attached contains a proposed section embodying the
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Upiform Code provision. The reporter's comment is as
follows:

This section is limited version of the type of
clause freguently found in wills 4o take care of the
common accident situation, in which several manbers of
the zame family are injured and die within a few days
of each other. The Uniforwm Simulisneons Death Act
provides only a partial solution, since it applies
cnly if there is no preof that the parties died
otherwise than mbmu;taﬁgcus&ya This section requires
an heixr to survive by five days in order to succeed
to decedent's intestate property; for a comparable
provision as to wills, see section 2-601. This
saction avolds multiple administration and in some
instances prevenis the property from passing to
parscns not desived by the decedent., The Five day
pericd should in no case hold up any proceedings
relating to a decedent's property.

o o

It is my suggestion that the committee also consider
adoption of the similar provision with regard to devisees
as set ocut on the attached.

If we are to apply an anti-lapse statute to a devisee
who dies cne-half hour before a testator, it would seem equally
advigable to apply a similar provision to a devisee who
dies one»ﬁalf hour after a testator. It would seem that
enactient of these two sections would be of value in many
simultanscus death situations which would not be covered by

the simulitaneous death chapter.
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INTESTATE SUCCESSION
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October 30, 19267

Section 5. Share of others than surviving spouse. The

part of the net intestate estate not passing to a surviving
spouse shall pass:

{1} To the issue of the decedent equally if they are
in the same degree of kinship or, if in unegual degree, to
the issue of more remote degree by representstion.

{(2) If no issue suxrvives the decedent, to the suxviv-
ing parents of the decedent;

(3} If no issue or parent survives the decedent, to
the issue of either parent by repiresentation;

(4) If no issue,; parent, or issue of either parent
survives the decedent, to the surviving grandparents of the

decedent and the issue of any deceased grandparent by

representation.

(5) If at the time of taking surviving parents or
grandparents are married to each other they shall take real
property as tenants by the entirety and personal property
as joint owners with the right of surviVorship;

(6) 1If no issue, parent, issue of either parent, c-
‘grandparent suxrvives the decedent, equally [without
representation] to the issue of the deceased grandparents

{in the nearest] if they are in the same degree of “inship

to the decedent, [to and including the fifth degre: as
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provided in ORS 1 or, if in unsgual degree, to the

issue of more remote degree by representation.

Section 2-104. Reguirement that heir survive decedent

for five days. Any person who fails to survive the decedent

by five full days is deemed to have predeweased the decedent
for purposes of intestate succession, and the decedent's
heirs are determined accordingly. If the time of death

of the decedent or of the person who would otherwise be an
heir, or the times of death of both, cannct be determined,
and it cannot be established that the person who would
otherwise be an heir has survived the decedent by five

full days, it is presumed that the person failed to survive

for the required period.

Section 2-601. Regquirement that devisee survive

testatox by five days. A devisees who fails to survive the

testator by five full days is deemed to have predeceased
the testator, unless the will of the decedent creates a
presumption that the devisee is deemed to survive the
testator or requires that the devisee survive the testator

for any stated period in order to take under the will.



Propesed revised (regon probate gods Prepared by
INTESTATE SUCCESSION Stanton Allison
{with comments)

2nd drafg

June 16, 1967

This seccnd draft embodies the changes and suggestions
foliowing econsiderabion of the {first draft by the Advisory Com-
mitoee on May 19 and 20, 1967. It a2lso imalmdes redrafting
of sections 5, 6 and

DESCENT AND DISTRIBUTIGN OF 1}

Sectlion 1. Definitions

[
&
Wy e?

(Temporary Placement Onl
Az used in this chapler, unless otherwise reguired by
conbext, the following words znd phvrases shall be congtrued
as follows:

{1.) Obiigations - inelude 1liabilitiss of the decedent
which survive, whether arising in c@nﬁra@%é in tort or other-

wise, funeral expenses, the expense of g wmonument, expenses of

2) Estate - the real and nersonal gfape.@y of a de=
cedent, az from time to time changed im form by sale, rein-
vestment or otherwise and augmented by any aceretions or
additions thereto and substlitutlons thereflor opr diminished
by sny deercaszes and distribution theveivom.

{3} IYssue ~ when used to refer {0 QGQQOﬁw who take by

w0

integtate succession, includes all 1ineal descendants, except
those who are the lineal descendants of living lineal descend-
anbs of the intestate.

(%) Mot sstabte - the real snd perzonal property of a

M

decendent, excapt properdty used for the support o»f his sup-

&

vivingspouse and ehildeen and for the payment of obligations
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(3, Personal prope?ty - includes all property other than
real property.
. _£6). Personal representative - includes executor, admin-
N istrator and special administrator.
{(7) Property - includes both real and personal property.
{(8) Real property - includes all legal and equitable

interests in land in fee and for life.

Comment: Section 1 of proposal #2 is only temporarily placed
with the intestate succession provisions, and will
ultimately be included in the definition section of
chapter 111, All definitions are retained from pro-
posal #2 except that leglislative counsel's proposed
change of "net estate” has been adopted. The com-
mittee must review its decisions on support rights,
exempt property, family allowance and homestead
property to determine if the new phraseology in de-
scribing the net estate includes adequately all of
the property set apart. Legislative counsel's sug-
gestions regarding the definition of "issue" are
rejected; the previous definition was agreed by the
committee and 1s consistent with the model and uni-
form probate codes.

Section 2. Net intestate estate. Any part of the net es-

tate of a decedent which is not effectively dlsposed of by will
constitutes the net intestate estate and shall descend and be
distributed as prescribed in the following sections.

References: Section 8, Proposal #2

Advisory Committee Minutes
8/13, 14/65, pp. 10 and 11

Comment: This new sectlon changes section 2 of the proposal
- #2 and adopts instead section 201 of the firs
tenative draft of the model's uniform probate code
{(July 10, 1966). This new section alsoc makes it
unnecessary to have a separate seetion 8 (as in
proposal #2) on partial intestacy.
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Section 3. Share of surviving spouse if decedent leaves

igsue. If the decedent leaves a surviving spouse and issue,
the surviving spouse shall have a one-halfl interest in the
net intestate estate.

Referencesg: Section 3, Proposal #2

Advisory Committee Minutes
6/19/65, p. & .
8/13, 14/65, pp. 4 and 5

CRS 111.020 and 111.030.

Comment: This changes section 3 of proposal #2 in accordance
- with the suggestions of legislative counsel. The
phrase "of the decedent, in addition to provision
for support” is omitted in this section and in the
following sectlon because the definition of net
estate excludes property used for the support of
the surviving spouse.

Section 4. Share of surviving spouse when decedent leaves

no_issue. If the decedent leaves a surviving spouse and no
issue, the surviving spouse shall have all of the net intestate
estate,.

References: Section 4, Proposal #2

Advisory Committee Minutes
8713, 14/65, p. §

ORS 111.020 and 111.030.

Comment: The chénges in section 4 correspond to similar
...changes in section 3.

Section 5. Share of others than surviviang spouse. The -

part of the net intestate estate not passing to a surviving
spouse shall pass:
(1) To the issue of the decedent egually 1f they are in

the same degree of kinship or, if in unequal degree, to the
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issue of more remote degree by representationg

{(2) If no issue survivies the decedent, to the sur-
viving parents of the decedent:

{3) If no issue or parent survivies the decedent, to
the issue of either parent by repregenﬁati@n;

(4) If no issue, parent or issue of either parent sur-
vives the decsadent, to the surviving grandparents of the
-\\decedent; _
| | (5} ‘Ifiat the tine bf:ﬁaking surviving parents or
”randparencs are marfied to each othmr they shall take real
property as tenants bykﬁhe emtivecv and personal property as
Joint owners with the right of survivorship;

{6} If no issue, parent, issue of either parent, or
grandparent survives the deaedehtg equallyrwitheut repre-
sentation to¢ the issue of the deeeaééd gréﬁ&ﬁéféﬁés in the
nearest degree of kinship to the decedent, to and including
the fifth degree as provided in ORS __ |

(7} If no person takeé under the preceding subsections,
the net intestate estate shall escheat to the State of Oregon.

References: Section 5, Proposal #2

Adviscry Committee Minutes
5/19/65 pp. 6 and 7

8/13,14/65 pp. 1, 2 and 5 to 10
9/18/65, p. 1

ORS 111.020 and 111.030
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Comment: The only change in this draft from that of section
5 in proposal #2 is the addition of a provision in
subsection 4 that surviving grandparvents married
to each other like surviving parents married to
each other take real property as tenants by the
entirety and personal property as jolint owners with
a right of survivorship. '

Section 6. Representaticon defined. "Representation”

means the methed of determining distribution when the dis~
tributees are in unequal degrees of kinship t0 the dscedent.
% is accomplished asg foilaws: After first determining who
are in the nearest degree of kinshlp of those entitled to
share in the net estate, the net estate is divided into equal
shares, the number of shares being the sum of the number of
living persons in the nearest'degree of kinship and the numbér
of persons in the same degree of kinship who died bhefore the
decedent, and left issue surviving the intestate. Each share
of a deceased person in the nearsst degree of kinship is
divided in the same nanner among hls surviving children and
the issue of his children who have died leaving issue sur-
viving the decedent. This divisicen continues until each
portion falls to0 2 living person. All distributees except

those in the nearest degree of kinship take by representation.

References: Section 6, Proposal #2

Advisory Committee Minutes
8/13, 14/65, p. 10
9/18/65, p. 1

ORS 111.010
Comment: This definition of representation is unchanged from

section 6 of proposal #2. It is identical to both
the uniform and the model probate code definitlions.
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Section 7. Degree of Kinship. As used in section §.

the degree of kinship computed according to rules of the civil
law is determined by counting upward, from the ﬁ@é@dént}ta the
~ nearest common ancestor and then downward to the ?@létive,

the degree of kinship belng the sum of the counis.

References: Section 7, Proposal #2

Advisory Commitiee Minutes
8/13, 14/65, p. 10

ORS 111.040

Comment: This section is unchanged from section 7 of proposal
#2. The drafter sees no necessity te limit the sec-
tion as suggested by legislative counsel nor does he
find the section inappropriate in determining the de-
grees of kinship for purposes of other references as
long as 1t is remembered that when any degree of kin-
ship 1s computed, the person from whom the degrees
are counted is assumed to be the "intestate" to whieh
the civil rules refer.

Section 8. Time of determining relaticonships: After-

borin heirs: The relationships existing at the time of the

death of the decedent govern the inheritance of his net in-
testate estate, but persons concelved before his death and

born alive thereafter inherit as though they were alive at

the time of his death.

References: Section 9, Proposal #2

Advisory Commlttee Minutes
8/13, 14/65, p. 11

ORS 111.010 (53

Section 9. Persons of the half-blood. Persuns of thé
half-blood inherit the same share that they would inherit if

they were of the whole blood.
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References: Section 10, Propogal #2

Advisory Committee Minutes
8/13, 14/65, p. 11

ORS 111.040
Comment: No change from section 10 of propesal #2.

Section 10. Perscns related to decedent through two

iines. A person who is related to the decedent through two
lines of relationship is entitled %o only a single share based
on the relationship whieh %Wwould entitle him to the larger share.
References: Section 11, Pro?osal #2 |

Advisory Committee Minutes
8/13/14/65, pp. 11 and 12

Mocdel Probate Code Section 28.
1969 Uniform Probate Code Section 2-112.
Comment: This section should be retained if section 5 of the
succession statute is revised to comply with the
1967 Uniform Code.
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COMMENTS

1. Por Summary of Chapter.

This chapter 1s a major revision of the existing Oregon
law of intestate succession. In the drafting of these pro-
posals, the committee was guided by the following objectives:
First, to eliminate the complexities of the provisions for
- dower and curtesy; second, to treat similarly the provisions
for the descent and distribution of real and pevsonal prop-
erty; third, to augment the share of the surviviag spouse;
fourth, %o clarify language throughout where necessary o
eliminate ambiguities and inconsistencies:; and fifth, to
eliminate some of the more archaic provisions of the law,

2 2.' Comment to Section 1.

The use of statutory definitlions in legislative acts pro-
motes clearness in the meaning of the text of laws dealing wiih
technical matters. The new Oregon probate code would follow
the pattern of Iowa, Washington, Wisconsin and the Model and
Uniform preobate codes in placing a comprehensive definition
section at the beginning of the code.

3. Comment to Seection 2.

This chapter deals throughout with the concept of tl.e net
intestate estate.  Bectlon 2 defines the net intestate estate
and speclfies that any part or all of an estate as to wiich
there is no willl, or a will not making an effective dirpeésition,
will be dealt with under the provisions of the intestete sue~
cession chapter. This chapter is designed primarily :or the
small estate wilth normal family relationships;: persors in the
mlddie and upper wealth brackets are increasingly aw.ve of
the need for wills and estate planning. In most small estates
the decedent wishes hls spouse to have the bulk of the estate.,
Under the fellowing provisions several significant :hanges are
generally evident: '

{a) All property is treated identically as rart of the
net estate. There is no priority, as between typus of prop-
erty for the payment of debts or claims and, unlire the present
Oregon code, no difference in the shares of real and personal
property recelvable by the intestabe heirs,

(b} Any system of Intestate succession is to a certaln
.extent arbitrary. The shares in any system of deseent may
alter radically upen the contingency of some person in a closer
degree of kindred having predeceased the intestate.
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The revised law attempts to approzimate as closely as possible
the desires of the average intestate. Any intestate suecession
statubte can be defended on the grounds that the owner of wealth
may make a different disposition if he wishes merely by execu-
ting a will, but the faet remains that many people do not make
sugh wills and that humen inertiz is such that the situation

is not likely to change grzatly. Hence the intastate sue-
cession law -~ the "will" made for opeople by the law —- must
attempt to antieipate the wishes of pecple who die having made
no testamentary disposition. No statute can anticipate all

of the varying desires, facts and clrsumstances which sup-
round testamentary dispositions without becoming unduly complex.
The same statute must serve for the young man with a wife and
minor children and for the older retired man whose ehildren

are grown and self-gupporting, for a men with small rescureces
and for the man with a feortune, for the man who has married
several times and for the person who hes never married, Any
statute can be criticized beeause it doss not satisfactorily
meet some unusual situation. Generally, however, waalthy ine-
dividuals have greater reason to execute wills, and the statute
should, therefore, be designed with the moderate and small e5-
tate in mind. The existing statubes were drawn a century ago
when the famlily was more independent and when attitudes toward
ownership by a widow were different from modern views. Hencse
modern wills give a better indication to the proper pattern of
desgent than do present statutes.

{e) Existing Oregon law treais real property differently
than personal property. These distinetions are pyroducts of
our inherited system of descent and distribution, drawn from
the Engllish law of prior centurlies and abandoned in England t
by statute in 1925. ~The-result of these inherited and amendes
provisions is that inheritance rights are dependent upon the
kind of property owned by the decedent. There 1s no longer
any sound policy reason for retalning these distinctions, ard
the modern trend, embodied in this chapter, is toward 2 sintie
system of inheritance {intestate succession) with abolitior of
common law dower and curtesy. The "net estate" conecept is
used to refer to the amount which should descend or be ditri-
buted. Support rights are rights or interests in additicn %o
those which descend or are distributed as part of the nes
estate. ‘

(%) Comment to Seetion 3.

This section increases the amount passing to the widow
where there 1s surviving issuwe. It attempts o provide ade-
quately for the person closest to decedent and most likely
to be dependent upon his estate for continued Pinancial
securlty. Partlcularly where the estate is small it is de-
sirable to increase the share of the surviving spouse.
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5. Comment to Seetion 4.

Seetion b preserves existing Oregon statutory law re-
garding the share of the surviving spouse when decedent leaves
no issue, See OHS 111.020(2) and 0RS 111.030(4).

6. Comment to Section 5.

This section involves several changes in Oregon law which
modernize it €o be more consonant with current thought on the
distributlional schemes wost likely ¢o approximate the wishes
of the average intestate. Seetiocn § degeribes the scheme of
distribution both in the case where decedent has left a sup-
viving spouse and issue and in the situation where there is no
surviving spouse but where issue or other kindred of the de-

- cedent survive. Subsection 1 retains the priority given in
existing Oregon law €o the issue of the intestate, It also
codifies, in the definitlon of “representation” in section 6,
existing Oregon law as to the meaning and operatiocn of the
right of representation.. . A1l of the shares are calculated
with reference to the net estate of the decedent. Under
existing Oregon law the rights of lineal descendants where
decedent leaves a spouse are subjeet o a right of dower or
curtesy with respect to the real property and im cases of
intestacy to inheritance of one~hall the personal property.
Under the proposed law where there is a surviving spouse, the
rights of lssue (lineal descendants) are subjeet only to the
one-half interest of the surviving spouse in the net estate.

Subsection 2 pressrves existing Oregon law, see ORS
111.020¢2) and (3).

Subsection 3 i3 consistent with existing Oregon law, ORS
111.020(3) in that it provides for the brothers and sisters of
the intestate. It differs from existing Oreson law, however,
in glving priority to all of the issue of the parenis of the
intestate, even when no brothers or sisters are living. Undge-
existing Oregon law the issue of deeeased brothers or sisters
of decedent may take only by right of representation. In the
event that all brothers and sisters should have predoceased
the decedent, their descendants, if any, do not presently take
by right of representaticn but oanly as next of kin. See I
Jaureguy znd Love, Oregon Probate Law and Practice section
12 at page 16-1T7 (1958). In the proposed section all igsue
of the parents of the decedent, including nephews and grand-
nephews, whe are within the fourth and Fifth degrees ¢f kin-
dred respectively would take %o the exclusion of grandparents,
aunts and uncles and first cousins of the deceased even though
the latter are, respeetively, in the second, third and fourth
degrees of kindred from the deceased. In providing for the
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right of vepresentation as to the issue of the pavents of
decedent, the proposed section represents a change from the
existing statube, which 1s limited %o the brothers and sisters
of the intestate and te the issue of any deceased brother or
sister by right of representation. By gpeeifying “issue® of
the parent, rather than brothers and sisters of the deceased,

the statute's wording 45 clear that any lineal descendants @f
the intestate’s parents, rather than merely his brothers and
sisters, are entitled to take under this section either direetly
or by right of representation. This is contrary to existing
Oregon case law, Bomes v. Lollis, 192 Or 376, 234% P24 788
Andrews v. First Nat. Bank of Kugens, 192 Or 230, 234 P24 791;
Op. A%ty. Gen., 1930-35, P. &0 Those auuh@rities have held
that if decedent left nieces and nephews and alzo grandnieces
and grandnephews the latter would take nothing even though thelir
parents predeceased the intestate. Under the proposed statute
the latter would be able to take by right of representation.

Subsection 4 1s new but only declaratory of existing
Oregon law sinee a grandparent is the nearest in degree iT
a decedent left no surviving spouse, parents, issue, brothers
or sisters or issue of brothers and sisters.

Subsection 5 provides that where a2 married couple in-
herits as parents or grandparents they take the real property
by the entireties and the persconal property jointly with rights
of survivorship. This aceords with the present rule that de-
vises of real property to a hustand and wife eveste them
tenants by the entirety. (8ee C.J.S. Wills, Section 908).

Your ecommittes believesy th;% aceords with the usual desires
of married eouples that they take and hold property joeintly.

Subgection 6 “imits inheritance to relatives claiming
through the intestate®s grandparents and within the fifth de-
gree of kindred or less. More remote relatlives are excluded.

" In reecent years there has been g trend Soward limiting in-
heritance by remote relatives under the intestaecy laws. New
York, by chapter 712, effective Septembar 1, 1963, has adopted
new rules of descent and distribution which eliminate collaterals
in lines more remote than that of the grandpavent. Likewise,
the proposed probate code of Wisconsin, seetion 852.01{(2) limits
inheritance by remote relatives unless within the fourth degree
of kimship or less. Limitations on inheritance by collateral -
kindred were proposed in the Model .Probate ~ode im 1946 and
adopted. in a sliwhﬁly different form in Pennsylvania in 1947
and in Indiana in 19%3. See rep@rt w. 1. 1B of the New Yeork
Commission on Estates. ' R .

Th@se limitati@ns on imm@rit&nce were proposed for the
foilowlng reasons:
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{a) In modern times, with inereased mobility and loss
of close contact due to urbanigation, the "family® is more
restricted in size. Tles with remote relatives are weakened.
Very few people can even name thelpy second eousins. Normally
a decedent does not want his property to pass to these remote
relatives; 1f he does, he can easily make a will picking out
those he wishes %o favowr,

{b) Conversely the remote relative has no elaim on a de-
cedent’s property. He is not 1likely to be dependent or to have
rendered any of the services whieh might lead to an expectation
of inheritance. Frequently he learns of his relationship to
decedent only after the latter's death. Fopr this reason he has
been sometimes referred t¢ as “"the laughing he;r. The in-
neritance is 2 mere windfail.

{e¢) With m@bility of persens it is inereasingly difficult
to trace remoté relatives. This increases the cost of settling
estates, including thoese in which decedent left a will and made
no pr@vision for hils relatives for the very reascn that they
were remote. Even with a will, these remoie helrs must be
notified as a mabter of due procesz. Remote relatives often
are foreign citlizens, complicating the problems of notifying
them and transferring property to them.

{d) Remote relatives having standing to contest willls
may promote vexatious litigation for ita nulsance value in the
hopes of getting a settlement, even though they have no possible
moral claim to a share in the estate. A statute limiting in-
herltanee by remobte relatives thus in gome measure will cut
down on will contests.

(e) Although it is often sald that escheat is not favored,
a person’s obligations to the community in which he lives may
be far stronger than those to remote velatives of whom he has
long ago lost track. It must always be remembered that the
decedent can prevent cescheat by malking a will leaving the
property as he pleases to remote relatives or to friends or ue
charity.

() Two other archale doctrines are eliminated by the
present provision. PFirst, such remnants of the doctrine of
Ancestral Estaftes as exist in present ORS 111.020(5) and dis-
cussed in Cordon v. Gremg, 164 Or 306, 97 P2d 732, 101 P2d
415{1940),  discussed in I Jaureguy and Love, Oregon Probate
Law and Practiece, section 15, pages 19 through 22, eriticized
and noted, 20 Or L. Rev. 104(1940). The pr@posed seetion also
makes no su@h distinetion as exists in present ORS 111.020(4)
between next of kin of egual degree claiming through different
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ancestors. Hence the nearer ancestor rule as it exists in
present Oregon law is abolished. Since inheritance by more
remcte collsteral relatives is in any event 1imited by the
proposed statute, there 13 no occasion for the nearer ancestor
rule to arise.

Subsection 6 provides for escheat Lif the decedent leaves
no surviving relatives within the preceding subseection. It is
similar to the provision of ORS 111.020(6) and 111.030(5) excend
for the limitations on inheritance by move remote collateral
relatives. . ‘ :

7. Comment to Section 6.

This section defines "representation” in greater detail
than does present ORS 111.010{(4). This definiticn is consistent
with the present interpretation of Oregon law. See I Jaureguy
and Love, Oregon Probate Law Practive, sections 9 and 10 (1958).
This definition makes it clear that the pattern of stirpital diz-
tribution is to be determined at the level of the nearest living
lineal descendant of the intestate, rather than at the level OF
the decedent’s ehlldren, regardless of whether cr not they pre-
deceased decedent. The proposed definition is taken from Model
Probate Code, section 22{c) and prevents the anomalous result
of such cases as Maud v, Catherwcod, 67 Cal. App. 24 636, 155
P2d 111(1945), noted 33 Calif. L. Rev. at 324(1945), Since
the operation of the right of representation may differ de~
pending upcn the stirpital level chosen as thé root generation,
it is desivable to specify the level in the definition. The
present definition has been adopted by the tentative drafts
of the Uniform Probate Code.

8. Comment to Section 7.

Section 7.represents the codification of existing Oregon
law. The phrase "degree of kindred™ is presently definited
and interpreted in ORS 111.040. Supplemental wording defining
the precise civil law method of computation is taken from the
Model Probate Code of 1946, section 22 (b)(5) at page 61.
Washington has adopted a2 similar definition, Washington Probate
Code, seebion 11.02.005(5). .

9, Comment to Section 8.

Section 8§ is consistent with the rule of construetion in
existing Oregon law 1ald down by seetion 111.010(5).

10. Comment o Seetion 9.

f@@ti@ﬁ 9 iz consistent with present Oregon law in ORS
1131.040, }
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a decedent, except property used for the support of his
surviving spouse and chilldren and for the payment of claims
against the estate,

5. Personal property - ineludes interests in goods,
money, choses in acticn, evidences of debt and chattels
real.

6. Personal representative - includes executor,
administrator and special administra&or,

7. Property - ineludes both real and personal
property.

8. Real property - includes all land, tenements and
hereditaments and rights thereto and all interest therein,
in Tee simple or for the life of another.

9. Gender and number - thée masculine gende? ineludes
the feminine and neuter; singular number inecludes the
plural.

Comment : Section 1 of proposal #2 is only temporarily placed

i with the intestate succession provisions, and will

ultinately be included in the definition section
of chapter 111. All definitions are retained from
proposal #2 except that leglslative counsel’s
proposed change of "net estate” has been adopted.
The committee must review its decisions on support
rights, exempt property, family allowance and
homestead property to determine if the new phrase-
ology in describing the net estate includes
adequately all of the property set apart. Legis-
lative counsel's suggestions regarding the
definition of "issue" are rejected; the previous

definition was agreed by the committee and is con-
sistent with the model and uniform probate codes.
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Section 2. Net Intestate estate. Any part of the net

estate of a decedent which is not effectively disposed of by
his will, constitutes the net intestate estats and shall
descend and bz distributed as prescrived in the following
sections.

References: Section 8, Prepbsal #e

Advisory C@mmittee Minutes
.§[1§)@§/69, pp. 10 and 11

Comment: This new sectlion changes section 2 of proposal

' #2 and adopts instead section 201 of the first
tentative draft oi the model's uniform probate
code {(July 10, 1966). This new sectlion glso
makes 1t unnecessary to have a separate section
8 (as in proposal #2) on partial intestacy.

‘Segtion 3. ,Shareﬂof surviving spouse 1f decedent

leaves issue. If the decedent dies intestate, leaving a

surviving spouse and issue, the surviving spouse shall hav?
an undivided one half interest in the net estate of the
decsdent, 1n additlon to provision for support.

References: Sectlon 3, Proposal #2

Advisory Committee Minutes
6/16/65, p. 5
8/13,14/65, pp. 4 and 5

ORS 111.020 and 111.030.

Comment: This changes section 3 of proposal #2 in accordance
with the suggestions of legislative counsel. The
phrase "provislon for support” is substituted for
"portion of the estate set apart to him for family
allowances, homestead rights and exempt property."

Seetion 4. Share of surviving spouse when decedent

leaves no issue. If the decedent dies intestate, leaving a
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aurviving spouse and no issue, ths surviving spouse shall

i

o

all of the net estate of the decedent, In additisn ¢o

a'{j,—

.

provision for support.

References: Section 4, Proposal #£2

Advisofy Committes Minutes
8/13,14/65, n. 5

ORS 111.9020 and 111.030.

Comment: The changes in section & correspond to similar
changes in section 3.

-Szetion 5. Share of cthers than surviving spouse.

The part of the net estate not passing o a surviving spouse
shall pass:

1. To the issue of the intestate equally if they are
in the same degree of kinshlp, or if in unequsal degrese,
those of more remote degree take by representation;

2. If no issue survives the lintestate, to the sur-
viving parents of the intestabe; when both parents of the
intestate survive him they shall take the real property as
tenants by the entirsety and the personal property as joint
owners with the right of survivorship, if they are marrled
to each obher; otherwlss they shall take &3 tenants in
CUMMON 3

3. If no lssue or parsnt survives the intestate, %o

B, Zf no issue, parant or issue of either parsnt

survives the intestabe, %o the surviving grandparenis of

abe; when grandpavents of the intestate surrlue
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him they shall take the real properiy as tenants by the
entirety and_the'personal property as joiant owners with
the right of $urviv0rship, if they are married to each
obher; - otherwis¢ they shall take 28 tenants in common;

5. If no lgsue, parent, grandparent, or issue of
eilther parent, survives the Iintestate, Lo the issue of
deceased grandparents in the neavest degrse computed
according to the rules of the ecivil law, per capita without
representation;

6. If no person takes under the preceding subsectiong
the net estate shall escheat to the state of Oregon.

References: Section 5, Proposal #2

Advisory Committes Minutes
6/19/65, pp. 6 and 7
8/13,14/65, pp. 1,2 and 5 to 10
9/18/65, p. 1

ORS 111.020 and 111.030

Comment: The only change in thls draft from that of section

B 5 in proposal #2 is the addition of a provision in
subsection 4 that surviving grandparents married to
each other like surviving parents married to each
other take real property as tenants by the entirety
and personal proejerty as joint ovners with a right
‘of survivorship. :

Section 6. Representation defined. "Representation"

reférs to a Methed of determining distridbution in whieh the
takers are in unequal degrses of kinship with respect to “he
intestate and 13 accomplished as follows: After first |
determining who are in the nearest degree of kinship of thosg

entitled to share in the estate, the estate 1s divided into
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egual shares, the'numbﬁr of shares being the sum of the
nugber of living perscns who are in the nearest degree of
kinship and the number of persons in the same degree of
kinship who disd befar@ the intestate, but who laft issue
surviving. FEach shars of a deceszsad person in the nearest
degree shall in turn be divided in the same mannsr among
his surviving children and the issue of his childien who
have diled leaving issue who survive the intestate. This
divisicn shall continue untll each portion falls to a living
person. All distributees except those in the nearest
degree take by representation.

References: Section 6, Proposal #2

Advisory Committee Minutes
8/13,14/65, p. 10
9/18/65, p. 1

ORS 111.010
Comment: This definitlion of representation is unchanged
from section & of proposal #2. It is identical to
both the uniform and the model probate code
definitlions.

Seetion 7. Civil rules defined. The degree of kinship

computed according to rules of the eivil law is determined
by countling upward from the intestate to the nearest common
ancestor and then downward to the relative, the degree of

kinship being the sum of the counts.

Heferences: Section 7, Proposal #2

Advisory Committee Minutes
8/13,14/65, p. 10

ORS 111.040.
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Comment: This section is unchanged from section 7 of pro-
pesal #2.  The drafbter sees nc necessity to limit
the sectlon zs suggested by legislative counsel
nor does he find the seecbtion inappropriate in
determining the degreses of kinshipn {for purposss of
of other references as long as it is remembersd
that when any degree of kinship is computed, the
peérson from whom the dszgrees are counted is assumed
%o be the "intestate" %o which the eivil rules
refer.

Seetion 8. Partial intestacy. (This section is omitted)

Comnent: Section .2 now deals with partial and total intestacy,
making section 8 of proposal #2 now unnecessary.

Section 9. Time of determiningvpelationshi@s: Aftefe

born helrs: The relationships ezxisting at the time of the

death of the intestate govern the inheritanée of the net
estate of the intestate, but persons conceived before his
death and born alive thereafter inherit as though they were
alive at the time of the death of the intestate.

Reférences:. Seetion 9, Proposal #2

Advisory Committes Minutes
8/13,14/65, p. 11

CRS 111.010.
Comment: HNo change from section 9 propessal #2.

Section 10. Persons of the half blood. Persons of thehalf-blood

inherit the same share that they would inherit 1f they were
of the whole blood.

References: Section 10, Proposal #2

Advisory Commictee Minutes
8/13,14/65, p. 11

ORS 111,040,

Comment: No change from ssction 10 of proposal #2.
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Seetion 11. Person related through twe lines. A

person related to the intestate through more than one is
entitled only to the share which is largest.

References: Section 11, Proposal #2

Adviscry Committee Minutes
8/13,14/65, pp. 11 and 12

Comment: No change from section 11 of propousal #e.



