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ADVISORY COMMITTEE
Probate Law Revision

Twenty-seventh Meeting, July 15 and 16, 1966
(Toint Meeting with Bar Committee on Probate Law and Procedure)

Minutes

The twenty-seventh meeting of the advisory committee {a joint meeting
with the Committee on Probate Law and Procedure, Oregon State Bar) was
convened at 1:30 p.m., Friday, July 15, 1966, in Chairman Dickson's
courtroom, 244 Multnomah County Courthouse, Portland.

The following members of the advisory committee were present:
Dickson, Zollinger, Allison, Butler, Carson (arrived 2:10 p.m.), Gooding,
Husband, Jaureguy, Lisbakken, Mapp and Riddlesbarger. Frohnmayer was
absent,

The following members of the Bar committee were present: Bettis
(arrived 2:15 p.m.), Gilley, Braun (arrived 2 p.m.), Copenhaver, Field
(arrived 2 p.m.), Lovett, Rhoten (arrived 2:10 p.m.) and Richardson,
Boivin, Hornecker, Krause, Luoma, Tassock, Thalhofer and Warden
were absent,

Also present was Robert W. Lundy, Chief Deputy Legislative Counsel,

Miscellaneous Matters

Portland "Oregonian" article on "How to Avoid Probate." Dickson
called attention to an article in the July 15, 1966, edition of The Oregonian,
written by John P. MacKenzie, The Washington Post, entitled "Bar Accused
in the 'High Cost of Dying'" and commenting on Norman F. Dacey'sbook "How
to Avoid Probate," After brief discussion, Dickson requested that Lundy
communicate with Allan G. Carson, Chairman of the Law Improvement Com-
mittee, and ask Carson if he would care to communicate with The Oregonian
and suggest that, in view of the publicity given Dacey's book, it might be
appropriate also to give some publicity to the Oregon probate law revision
project.

"Oregon Voter" article on probate project, Dickson expressed regret
that the article on the probate law revision project that appeared in the
June 18, 1966, issue of the Oregon Voter did not contain the names of members
of the Bar Committee on Probate Law and Procedure, since they had labored
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diligently with the advisory committee and deserved to have their efforts
recognized in the article. He pointed out that the names of members of
both committees had been given to the Oregon Voter for inclusion in the
article,

August and September meetings, After brief discussion, the com-
mittees decided that a meeting should be held in August at the regularly
scheduled times, but that a meeting should not be held in September
because of the Oregon State Bar convention scheduled for that month.

Powers and Duties of Executors and Administrators Generally: Discovery
of Agsets: Inventory and Appraisal

Possession and control of property (ORS 116,105). /Note: See
Minutes, Probate Advisory Committee, 6/17,18/66, pages 16 and 17, and
the Appendix to those minutes,/ Butler explained that Richardson and an
associate were in the process of preparing a memorandum on the laws
pertaining to the proper disposition of income received during estate pro-
ceedings, and suggested that further consideration of ORS 116,105 be
postponed pending completion of the memorandum. Richardson indicated
he expected the memorandum to be completed in time for consideration at
the October meeting of the committees, and Dickson directed that this
matter be placed on the agenda for the October meeting.

Authority of executor or administrator to continue a business (ORS
116.170); debts incurred in operating a business (ORS 116.175): discon-
tinuance of business or modification of authority (ORS 116.180). Butler noted
that the committees had discussed continuation of a business by a personal
representative pursuant to authority granted by will or court order at the
last meeting ,and also the advisability of requiring additional bond of the
personal representative applicable to the operation of such business.
/Note: See Minutes, Probate Advisory Committee, 6/17 ,18/66, pages 22
and 23./ Butler commented that at the last meeting the committees had
been inclined to adopt the approach of section 83, 1963 Iowa Probate Code,
He advocated deletion of the requirement for filing a monthly report with
the court as stipulated in ORS 116,175, and Dickson agreed that the
requirement should be deleted. Dickson observed that the requirement seldon was
complied with, ‘and expressed the belief that often it would be improper
to require that such information be made a matter of public record.

Butler pointed out that ORS 116.180 permitted any interested person
to petition the court for an order to discontinue a business. He noted
that if the committees decided that the owner of a business, by his will,
should be able to direct or authorize the continuation of a business, ORS
116.180 perhaps should be modified to recognize such a testamentary
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direction or authorization. He questioned whether it would be proper for

a beneficiary under the will to challenge the propriety of the continuation

of a business by a personal representative who was conducting the business
under a testamentary direction. Zollinger pointed out that Butler was distin-
guishing between a testamentary authority and a testamentary direction and,
in effect, was recommending that a testamentary ‘direction was sufficient
in itself as an authority and would not require a court order to initiate or
continue the business. Butler expressed the view, with which Dickson
agreed, that it was unsound to state arbitrarily that a business could be
conducted for a specific period of time and no longer. Riddlesbarger
contended that any interested person should have a right to inquire into

the proper conduct of a business at any time, Zollinger expressed the
Oopposing view commenting that the personal representative should be held
responsible for malfeasance or nonfeasance, but that otherwise no one
should have the right to inquire into his conduct of the business.

After further discussion, Butler moved, seconded by Zollinger, that
ORS 116.170, 116.175 and 116.180 be deleted, and that the general approach
of section 83, 1963 Iowa Probate Code, be adopted in lieu thereof. Motion
carried,

Butler moved that the proposed statute recognize the propriety of a
testator authorizing or directing the continuation of a trade or business.
Jaureguy contended that the direction in the will should be subject to dis-
approval by the court, He pointed out that if the estate were insolvent, or
nearly insolvent, the court should have the authority to direct immediate
disposition of the business. Zollinger remarked that, in the case of an
insolvent estate, it might be justifiable to give such discretion to the
court, but not otherwise, and Jaureguy agreed, Gilley suggested a pro-
vision requiring the court, before directing disposition of the business,
to make a finding that the estate was being substantially damaged or wasted
by continuation of the business, and Zollinger indicated he favored imposing
a stricter limitation on the court. Zollinger expressed the opinion that the
testator, if he so desired, should be able to require his personal represent-
ative, while the estate was solvent, to continue the conduct of the buginess
even though such business might be losing money. After further discussion,
the committees apparently agreed that the court should have broad dis-
cretionary power to determine whether or not a business should be continued,
and Butler withdrew his motion on the ground it was unnecessary in view
of the approach agreed upon by the committees,

Jaureguy remarked that a direction in a will to continue the testator's
business might be proper at the time of execution of the will, but at his
death or sometime later the estate could be insolvent, in which case the
court should be able to direct discontinuance and liquidation of the business.
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Zollinger noted that this question arose when the personal representative
acquired his prerogative to conduct a business by testamentary authority

or direction, and suggested that a provision be included in the proposed
statute to specify, in substance, that "without a court order, the personal
representative may conduct a business if the will of the testator so provides
and shall conduct a business if the will so directs, and, in either event,
the court may, for good cause shown, direct the discontinuance of the busi-
ness." Butler moved, seconded by Gilley, that Zollinger's suggested
wording be approved. Motion carried.

Delivery of personal property and payment of debts to foreign
administrators and executors; publication of notice: effect of payment or
delivery (ORS 116,186). Butler expressed approval of ORS 116,186 and recom=
mended that no change be made. Zollinger commented that ORS 116.186 was
similar to a California statute.

Butler moved, seconded by Zollinger, that ORS 116,186 be continued
in its present form. Motion carried.

Recording of copies of records in other counties wherein real property
is situated (ORS 116.190): discharge of representative conditioned on com-
pliance with ORS 116.195; final order of discharge (ORS 116.195). Butler
referred to his comments on ORS 116.190 as set forth in his report submitted
at the last meeting._ /Note: See Appendix, Minutes, Probate Advisory Com-
mittee, 6/17,18/66./

Allison reviewed the deliberations of the committee that revised the
guardianship statutes in 1960 and 1961 on the subject of recordings in other
counties, and recommended that a provision similar to ORS 126.466 be
incorporated in the probate code, which would set forth the precise
documents to be recorded, in lieu of the general requirements contained in
subsection (2) of ORS 116.190. Butler disagreed with Allison's recommendation,
on the ground that court authorization to sell property must be obtained in all
cases under a guardianship, whereas power of sale in a will created a
.completely different situation.

After further discussion, Zollinger moved, seconded by Butler, that
subsection (2) of ORS 116,190 be revised to read substantially as follows:

"If the sale is made pursuant to an order of court, the order of
sale shall be recorded in the county in which the property is :situated,
and if the sale is confirmed by order of court, a certified copy of the
order of confirmation shall be recorded in the county in which the
property is recorded." Motion carried.,
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Butler remarked that the last word in the seventh line of subsection
(3) of ORS 116.190, should be "or" rather than "of," Jaureguy suggested
that "or" should be changed to "and" or a comma should be inserted in
lieu of "or." Zollinger pointed out that the order of the two documents
described should be reversed, so as to require, first, a recording of the
order decreeing that expenses had been paid, followed by the order
approving the final account, Braun observed that recording the order
closing the estate should be sufficient inasmuch, as that order was made
on the assumption that all requirements for closing the estate had been
fulfilled. Dickson indicated this assumption was too broad, and contended
that the order of closure did not necessarily presuppose that everything
completed up to that time had been executed properly. Allison suggested
that subsection (3) be revised to include the order approving the final
account and the order closing the estate, because it was not always
possible for the court to decree that all expenses, taxes and other claims
against the estate had been fully satisfied and discharged,

Butler moved, seconded by Carson, that subsection (3) of ORS 116,190
be revised to refer to the orders approving the final account and directing
distribution, in lieu of the orders presently specified. Zollinger moved,
seconded by Gooding, that Butler's motion be amended to delete ORS 116.195,
and include in subsection (3) of ORS 116,190 a provision for recording the
order closing the estate. Motion to amend carried. Main motion carried.

Subsection (1) of ORS 116.190 apparently was approved without
change.

Proceedings in case of refusal to disclose property (ORS 116, 305).
Butler moved, seconded by Braun, that ORS 116, 305 be approved without
change. Motion carried.

Zollinger asked if it would be desirable to amend ORS 116. 05 to
require any person having information on property of the estate or its
value to make disclosure of that information upon the demand of an
interested person. Braun suggested an amendment permitting an inquiry
when any person had knowledge of any property of an estate and refused
to give it, Bettis commented that he would favor expanding the scope of
the section even further to compel disclosure of any information connected
with the orderly administration of the estate ahd' the discovery of its assets
and heirs. Richardson commented that such a procedure could be justified
by the fact that the decedent was not present to furnish needed information.

Bettis moved, seconded by Zollinger, that the scope of the dis-
covery proceedings be expanded by providing that the personal representative,
when authorized by the court, be permitted to require the disclosure of any



Page 6
Probate Advisory Committee
Minutes, 7/15,16/66

matter bearing upon the assets of the estate, the administiration thereof
or the identification of parties in interest. Zollinger explained that, by
the terms of the motion, the personal representative or the court on its
own motion would have the right to initiate the discovery proceedings,
in which a person cited could show cause why he should not be obliged
to answer questions on the subject. Motion carried.

Zollinger pointed out that if, as proposed by the committees, present
law were changed to make the title to a decédent's personal property vest
in the heirs or legatees, the personal representative would not be a share-
holder of the corporation. This, he indicated, would not give the personal
representative, as under present law, a right to require a disclosure by
the corporation. He suggested that ORS 116,305 include an express pro-
vision that the personal representative would be entitled to the rights of
a stockholder to examine the books and records of a corporation., Lundy
suggested that such a provision might be made a part of a personal
representative's possession and control authority applicable to all personal
property. Zollinger indicated that he would not insist that the provision
be incorporated in ORS 116. 305 ,but that he did urge that such a provision
be placed either in "ORS 116. 305 or in the possession and control section
of the probate code. Carson suggested that the desired effect could be
accomplished by amendment of the pertinent provision of the corporation
code (i.e., ORS 57.246(2)) by placing "personal representative, " before
"agent or attorney." Gilley noted that if Carson's suggestion was
followed, the question would still remain as to whether or not the personal
representative was the stockholder. Husband commented that the appro-
priate provision should be included in the probate code, even though the
suggested amendment were made to the pertinent provision of the corpo-
ration code,

Zollinger moved, and it was seconded, that the statutes provide, at
an appropriate place, that "the personal representative shall have, with
respect to corporations in which the decedent held stock, the rights of a
stockholder to examine the books and records of a corporation.'" Motion
carried.

Mode of examination (ORS 116,310), Gooding expressed the view,
with which Dickson agreed, that ORS 116. 310 performed no useful function,
and suggested that the mode of examination could be incorporated by
referring to the general statutes on taking evidence (i.e., ORS chapter 45).

Allison moved, seconded by Gooding, that ORS 116. 310 be deleted.
Motion carried.
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Proceedings in case such person refuses to appear or answer (ORS
116,315) . Zollinger moved, seconded by Butler, that all wording in ORS
116. 315 following "punished for a contempt"” be deleted. Dickson indicated
he preferred to retain the entire section. Gooding pointed out that
punishment for a contempt was set forth in ORS 44,190. Motion carried.

Person intrusted with property of estate compelled to account (ORS
116,320) . Dickson commented that ORS 116,320 was unnecessary in view
of the wording previously adopted, but Richardson pointed out that the
section was useful when necessary to bring a partner in a business into
court. Dickson suggested that Lundy revise ORS 116,305 to make it broad
enough to include the situation mentioned by Richardson. Butler moved,
seconded by Zollinger, that ORS 116,320 be deleted., Motion carried.

Damages for embezzlement, alienation or conversion of property
before administration granted (ORS 116, 325): executor of his own wrong (ORS
121,060) . Zollinger contended that the liability under ORS 116.35 for double
damages of any person who converted to his own use any property of a
deceased person was too severe., Jaureguy pointed out that the Oregon
Supreme Court had construed the section to exclude situations where the
conversion was innocent, Gilley commented that he had been able to prod
people into doing the right thing by reading the section to them. Gooding
noted that the Supreme Court had harmonized ORS 121,060 with ORS 116. 325.

Zollinger moved, seconded by Braun, that the substance of ORS 121,060
be substituted for that of ORS 116.325. Motion failed.

Jaureguy noted that both sections (i.e., ORS 116,325 and 121,060)
dealt with the same subject, and suggested that they be consolidated,
Riddlesbarger so moved, seconded by Braun, and the motion carried.

Lundy inquired if it was intended to have a section with.two provisions,
and was informed by Dickson that the section should contain one provision
for wilful interference and one for innocent interference with the decedent's
property. In reply to a question by Husband, Zollinger and Dickson noted
that both sections should be removed from their present places in the pro-
bate code and placed in the administration area of the proposed code.

Riddlesbarger suggested that the probate court be permitted to make an
order in a summary proceeding requiring a person withholding property of
the estate to deliver that property. Zollinger expressed the opposing view,
and commented that the person was entitled to a trial in an ordinary court
proceeding and should not be called upon to give up possession to prop-
erty in a summary proceeding, even though increased expense of litigation
would likely result. Dickson pointed out that very little litigation resulted
from discovery proceedings.,
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Avoidance of acts of decedent in fraud of creditors (ORS 116, 330):
order allowing proceedings therefor (ORS 116.335): disposition of property
recovered (ORS 116,340). Zollinger indicated he thought it desirable to
obtain an order of court to authorize the commencement of any litigation
in a decedent's estate or in a guardianship, and suggested that ORS 116,330,
116.335 and 116.340 be combined in one section. Riddlesbarger asked
Dickson if he felt it served a useful purpose to require a court order to
commence litigation and received a negative reply. Gooding moved,
seconded by Braun, that ORS 166.330, 116.335 and 116,340 be approved
with the revision necessary to delete the requirement for a court order
prior to commencement of an action., Motion carried,

Lundy asked if the sections as revised should authorize the personal
representative to commence the proceeding, and received an affirmative
reply from Dickson, who indicated that his understanding of the committees’
position at that time was that the statute would be permissive and not man-
datory, the proceeding could be commenced without a court order and that
the sections were to be transferred to the area of the proposed code dealing
with administration,

Zollinger expressed the view, with which Riddlesbarger and Jaureguy
agreed, that if the statute were permissive, the rights of the creditor should
be expressed by providing that either the personal representative or the
creditor could initiate the proceeding. Braun remarked that the category of
creditors concerned was limited to those who were defrauded. Zollinger
pointed out that section 368, 1963 Iowa Probate Code, brought in creditors
against whom fraud was not committed, and suggested inclusion of such a
provision in the Oregon code. He proposed that if the personal repre-
sentative declined to bring an action, a creditor should be allowed to
initiate it and prosecute it at his own expense. He noted that the effect of
setting aside a fraudulent conveyance should be, as was clearly stated in
the 1963 Iowa Probate Code, to set it aside to the extent of debts of all
creditors,

Dickson pointed out that ORS 95.070 gave anybody a right to bring an
action for fraudulent conveyances, and commented that he did not consider
it necessary to include a provision concerning creditors' rights in this
regard in the probate code. In reply to a question by Lundy, Zollinger
indicated that the personal representative should not attempt to recover the
amount of the deficiency if the cost of the proceeding would be more than
the recovery was worth,

After further discussion, Riddlesbarger moved, seconded by Braun,
that this subject be referred to a subcommittee for further study and
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recommendation. Motion carried. Dickson appointéd . Gooding,
Riddlesbarger and Zollinger to conduct the study and report thereon to the
committees the following morning.

The meeting was recessed at 5:05 p.m,

The meeting was reconvened at 9:30 a.m., Saturday, July 16, 1966, in
Chairman Dickson's courtroom, 244 Multnomah County Courthouse, Portland.

All members of the advisory committee were present, except Butler and
Frohnmayer. The following members of the Bar committee were present:
Bettis, Gilley, Braun (arrived 10:05 a.m.), Copenhaver, Field (arrived
10:30 a.m.), Hornecker, Lovett, Rhoten and Richardson., Also present
was Lundy.

Discovery of Assets (continued)

Avoidance of acts of decedent in fraud of creditors (ORS 116.330);
order allowing proceedings therefor (ORS 116, 335): disposition of property
recovered (ORS 116, 340) (continued). Riddlesbarger reported that the
recommendation of the subcommittee appointed the previous day was that
ORS 116,330, 116.335 and 116.340 should be retained, with the following
revision of ORS 116, 335:

"If upon the application it appers to such court or judge that
the assets_are insufficient for the purposes specified in ORS
116.330, /and/that it is probable that the conveyance, transfer,
judgment or decree was made, suffered, consented to or procured
with the intent or in the manner specified in such section, and
that it is prudent to bring such proceedings, it shall make the
order . . . (no further change)."’

Riddlesbarger explained that the reason for adding "and that it is
prudent to bring such proceedings " to ORS 116, 335 was to require a court
finding on this matter and thus preclude court consent to commencement
of the proceedings where, for example, the expense of the proceedings
would exceed the recovery. He noted that the subcommittee recommendation
retained the present requirement of court consent to commencement of the
proceedings and left the law in its present form so far as proceedings by
creditors were concerned; i.e., if a creditor had a right to initiate a
proceeding to avoid acts of a decedent in fraud of creditors under present
law, such right remained unaffected. He commented that the problem of
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requiring a personal representative to obtain consent of the court to commence
legal proceedings in other instances should be considered separately,

Riddlesbarger moved, seconded by Zollinger, that all action taken
previously by the committees with respect to ORS 116,330, 116,335 and
116,340 be rescinded, that ORS 116,330 and 116, 340 be approved without
change and that ORS 116. 335 be revised as recommended by the subcommittee,
Motion carried.

Rhoten indicated that he would like to have the right to set aside a
decedent's conveyance in fraud of creditors extended to heirs, as well as
to creditors. He suggested provision be made giving heirs the right to
set aside fraudulent transfers and bring the assets into the estate for
distribution. Dickson asked Rhoten if he would be satisfied to allow the
heirs to participate in any surplus recovered in the proceedings commenced
by the personal representative ,and received an affirmative reply.

Rhoten moved, seconded by Bettis, that ORS 116.340 be amended by
deleting ": but the right to or interest in the surplus, if any, remains as
if such proceeding had not been allowed or commenced.”" There followed
a lengthy discussion of the motion, during which Riddlesbarger expressed
the view that such an amendment would depart from the committees' basic
concept of trying to give effect to the wishes of the deceased. Motion
failed. Riddlesbarger moved, seconded by Gooding, that ORS 116, 340 be
approved without change, Motion carried,

Riddlesbarger pointed out that he did not contemplate that a personal
representative should be required to seek approval of the court to commence
an action, except in the particular instance set forth in ORS 116,33 and
116.335. Other members concurred, and Carson suggested incorporation
in te proposed probate code of a provision which would state that no such
court approval was required unless otherwise .expressly provided by
statute. There being no objection, Dickson referred the matter to Carson
for study and report thereon to the committees when the subject of actions
and suits involving decedents' estates came under discussion. Richardson
commented that he was inclined not to favor removal of any necessity for a
personal representative to obtain a court order before commencing litigation,
because this would put the personal representative in a position where he
would have to sue at his peril. He suggested that reasonable standards
might be prescribed for issuance of the court order in such instances.
Dickson appointed Richardson to research the question he had raised and
present the opposing view at the time Carson made his recommendations on
the subject.
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Carson remarked that the committees might wish to consider broadening
the scope of ORS 116.330 to allow an application to the court not only by
the personal representative but by a creditor, which would ease the burden
on the reluctant personal representative who hesitated to bring an action
to set aside a fraudulent transaction because he found it embarrassing or
disagreeable to do so. Zollinger pointed out that a defrauded creditor
could bring a proceeding for the purpose on his own behalf without further
amendment of the statute.

Claims Against Decedents' Estates

Lundy distributed to members present copies of his report, dated
July 14, 1966, entitled "Revised Rough Draft on Disallowance and Bar of
Claims Against Decedents' Estates." He explained that the report re-
flected his interpretation of committee action at the June meeting on
Gooding's June 13 revised rough draft on denial and contest of claims,
and on related matters.

Claims considered allowed if not disallowed (section 1), Gooding
read section 1 of Lundy's draft, and the committees made no comment
thereon.

Disallowance of claims by personal representative (section 2). Allison
proposed that subsection (1) of section 2 of Lundy's draft. should state
"or his attorney, if any," rather than "or, if any, his attorney." Lundy
noted that this phrase would appear in numerous places in the proposed
probate code and should be consistent in form throughout. It was agreed
that "if any" served no purpose in section 2 and should be deleted,

Procedure by claimant on disallowance of claim (section 3)., Lovett
suggested that "to the claimant" be deleted from the beginning clause in
subsection (1) of section 3 of Lundy's draft, and the committees concurred.

Zollinger pointed out that the claim had been disallowed! under section 2,
and that repetition of the "disallowed" wording in subsection (2) of section
3 was unnecessary. He suggested that "is considered disallowed and"
be deleted from subsection (2) of section 3, and the committees concurred.

Separate action or suit required by personal representative (section 4
Jaureguy referred to section 4 of Lundy's draft, and questioned the time
periods for the personal representative to require a claimant to commence
a separate action or suit and for the claimant to commence that action or
suit, Gooding pointed out that it was necessary to have some definite and
limited periods, and Jaureguy agreed that this probably was so. Jaureguy
suggested that the personal representative's notice of requirement to the
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claimant should advise the claimant that unless he brought an action or
suit on his claim in 60 days, the claim would be barred. Zollinger pro-
posed that, instead of providing that the personal representative should
serve a notice of requirement, section 4 should require that the personal
representative serve a notice on the claimant or his attorney that unless
action or suit was brought on the claim within 60 days, the claim would
be barred., The committees approved Zollinger's proposal,

It was agreed that "if any" in the phrase "claimant or, if any, his
attorney" should be deleted, and that the phrase "is considered dis-
allowed and" should be deleted,

Summary determination procedure (section 5). Zollinger referred to
section 5 of Lundy's draft, and posed the question of whether a partially
disallowed claim should be considered on summary determination only to
the extent of the part disallowed or whether the entire claim should be
considered,. including the part allowed. Lundy commented that he would
construe the wording of section 5 to contemplate summary determination
on the whole claim, and that there was nothing in section 5 which would
prevent anyone from raising a question on that part of the claim that had
been allowed, He remarked that if the committees intended that only that
part of the claim which had been disallowed was to be considered by the
court, the wording of section 5 would need to be clarified to reflect that
intent. Zollinger expressed the view that the personal representative
should not allow any part of a claim if he was not convinced that it was
just and, having allowed any part, the allowance should stand. Gilley
expressed disapproval of this policy because of the possibility that
additional evidence might appear after allowance and in the summary
determination proceeding, and indicated he was of the opinion, with which
Dickson and Jaureguy agreed, that the entire claim should be open to
examination on summary determination. Zollinger restated his position
that when a personal representative had approved a claim, to the extent
it was approved, it should no longer be the subject of litigation. A show
of hands indicated that the majority of the members disagreed with
Zollinger's position,

Allison pointed out that the present statute (i.e., ORS 116.520) did
not contain provision for partial disallowance, and recommended that a
claim be either approved or disapproved, with no provision for partial
disallowance. After a brief discussion, Allison moved that the
wording on partial disallowance of a claim be deleted from section 5.,
Motion failed for lack of a second.

Riddlesbarger proposed that section 5 be revised to make it clear
that the summary determination proceeding would be upon the entire claim.
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Zollinger remarked that under such a statute he would suggest that a
creditor present portions of his claim separately so as to insure against
a partially allowed claim subsequently being totally disallowed in a court
proceeding. Gilley expressed concern that such a procedure on the part
of creditors could lead to harassment of the personal representative by
each claimant presenting a series of claims, and suggested that a
claimant be required to assert all his causes of action in one claim or at
least present them all at the same time. Jaureguy contended that a
claimant should be entitled to file his claims either separately or in one
document, and a majority of committee members apparently concurred
with this contention,

Interested persons heard in summary determination or separate action
or suit (section 6). Lundy noted that the substance of section 6 of his
draft had not been approved by the committees at the June meeting.
Approval had been expressed, he said, in favor of the proposition that
interested persons should be allowed to join in a proceeding initiated
by either the personal representative or the claimant, and he commented
that section 6 was a possible way of accomplishing this purpose.

Lundy pointed out that, in referring to the summary determination, he
had used "probate court, " and in referring to the action or suit, he had
used "any court of competent jurisdiction," and asked if the committees
intended that the separate action or suit could be brought in the probate
court. The committees agreed that the wording used in Lundy's draft
was correct in regard to this matter,

Zollinger moved, seconded by Braun, that section 6 be approved
without change. Motion carried.

Proof of claim for court allowance (section 7): waiver of statute of
limitations (section 8). Gooding read sections 7 and 8 of Lundy's
draft, and the committees made no comment thereon or change therein,

Effect of death on limitations (ORS 12.190) (section 9). Jaureguy
referred to section 9 of Lundy's draft, amending ORS'12.,190, ‘and
suggested that.", and thé cause of action ‘survives," be deléted from
subsections (1) and (2), because all causes of action survived under
present law. The committees agreed that the quoted phrase should
be deleted.

Extension of statute of limitations (section 10): claim barred when
personal representative not appointed (section 11). Gooding read sections
9 and 10 of Lundy's draft, and there followed a discussion concerning
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the phrase ."if a personal representative is not appointed and does not
qualify" in section 1ll. Lundy commented that he would construe the
phrase to mean that the personal representative had to be both appointed
and qualified, and 'that the term-"qualify" might be used in two senses:
i.e.,, first, be qualified by meeting the statutory requirements for appoint-
ment as a personal representative and, second, be qualified by filing a
bond. Carson commented that the personal representative was appointed
on condition that he did qualify, and expressed approval of the wording.
Lundy suggested that "unless" might be substituted for "if" in the phrase,
and the committees agreed that the following wording would be satis-=
factory for the concluding clause of section 11: ", , .after the date of the
decedent unless a personal representative is appointed and qualifies
within the six-year period.,"

Nonabatement of action or suit by death, disability or transfer: con=
tinuing proceedings (ORS 13.080) (section 12). Dickson asked Lundy if
he intended to remove section 12 of his draft, amending ORS 13,080, from
ORS chapter 13 and place it in the proposed probate code, and was told
that section 12 could remain in ORS chapter 13 because section 13 of
Lundy's draft, which would go in the area of claims in the proposed
probate code, adopted ORS 13.080 by reference, so that the substance
was, in effect, in both places, :

Zollinger pointed out that one of the reasons it was necessary to
extend the period of probate was because of pending litigation, and
suggested that the period might be shortened somewhat by distinguishing
between pending cases in which the decedent was the plaintiff and those
in which he was the defendant. He commented that it should not be
necessary to require that both the personal representative and the distri-
butee be joined in actions brought by the decedent prior to death. He
also suggested clarification of the term "successors in interest" in section
12, Lundy commented that if the meaning of "successors in interest" were
clarified when applied to death, it should also be clarified when applied
to a legal disability under section 12,

Allison asked if the present wording of subsection (1) of ORS 13,080,
as amended by section 12, had reference to other statute sections or to
the following provisions of ORS 13,080. Lundy responded that it was
difficult to determine this matter, and pointed out that the 1965 amendment
of ORS 121.0£80 provided that all actions survived in the case of death. He
suggested that so far as ORS 13.080 was concerned, with the 1965 amend-
ment of ORS 121.020, the wording might be surplusage.

>After further discussion, the committees decided to consider ORS
121.020 prior to making a final decision on section 12, /Note: Section 12
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was considered again at the Saturday afternoon session of the meeting,
and a summary of this consideration will be found on pages 19 t0'2] of
these minutes, /

Actions and Suits Affecting Decedents' Estates and Administration

The committees then began a consideration of ORS chapter 121, relating
to actions and suits affecting decedents' estates and administration, and
Gooding's report thereon,

/Note: Copies of Gooding's report, dated July 8, 1966, and entitled
"Actions and Suits Affecting Decedents' Estates and Administration (ORS
chapter 121), " were distributed to all members of both committees prior
to the meeting,/

What causes of action survive; parties (ORS 121.020), Lundy asked
whether ORS 121,020 covered the situation of a pending action, and
Jaureguy expressed the views that the section covered both actions
pending and not pending and was principally intended to cover personal
injury cases.

Allison moved, seconded by Gooding, that ORS 121.020 be retained .
with an amendment adding suits in equity to the application of the section.
Motion carried,

Several representatives regarded as one person (ORS 121,030). Allison
asked if a provision existed which would make ORS 121,030 applicable
to suits in equity,and was told by Lundy that subsection (1) of ORS 121,210
specified that the provisions of ORS 121,030 to 121.100 applied to suits
by and against personal representatives.

Allison moved, seconded by Gooding, that ORS 121.030 be approved,
with the addition of "suit" wherever appropriate in order to include suits
in equity. Motion carried,

Iudgment against representative on failure to answer not evidence of
assets in his hands (ORS 121.040); effect of judgment or decree against
executor or administrator (ORS 116.565). Gooding expressed the view,
with which Zollinger agreed, that ORS 121,040 was superfluous if ORS
- 116.565 was retained in either the claims area or the suits and actions
area of the proposed probate code. Gooding moved, seconded by
Zollinger, that ORS 121.040 be deletéd. Motion carried,

Dickson inquired whether the application of ORS 116.565 should be
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extended to include default judgments, and Zollinger expressed the opinion
that the section was sufficient as is. In reply to a question by Riddles-
barger, Zollinger commented that he believed the section should be
restricted to judgments upon claims against estates. Zollinger moved,
seconded by Gooding, that ORS 116.565 be approved and the question of

its proper placement in the proposed probate code be reserved until a

later time. Motion carried.

Costs and disbursements: decrees for payment of money, how enforced
(ORS 116,560), Gooding suggested that ORS 116,560 be deleted. Zollinger
agreed that the subject of award of costs in an action was not appropriate
for a specific provigion to be included in the proposed probate code, but
should be covered by a general provision that the procedures in probate are
governed by general law on the subject. Gooding moved, seconded by
Zollinger, that ORS 116.560 be deleted from the proposed probate code,
Motion carried.

Contradiction or avoidance of inventory as evidence (ORS 121,050),
Based upon ‘the hypothesis that an inventory was an admission against
interest and that was all it should be, Zollinger moved, seconded by Bettis,
that ORS 121.050 be deleted, Motion carried,

Executor of his own wrong (ORS 121,060). Zollinger noted that the
committees had discussed ORS 121.060 at the meeting the previous day and
had approved consolidation of the section with ORS 116,325, with some :_
revision of substance. /Note: See page 7 of these minutes,/

Authority of executor of executor (ORS 121,070). After a brief
discussion, Gooding moved, seconded by Zollinger, that ORS 121,070 be
revised to apply to all personal representatives, and that the section be
transferred to the area of the proposed probate code dealing with powers
and dutiés of personal representatives, Motion carried.,

Time within which actions against representative may be commenced
{ORS 121.080); action against representative notto be commenced until
claim is presented and rejected: liability on claim presented after six
months from appointment of representative (ORS 121,090): provisional
remedies against executors or administrators (ORS 121.100). Gooding
pointed out that ORS 121.080, 121.090 and 121,100 had been repealed by
previous committee action. /Note: See Minutes, Probate Advisory Com-
mittee, 6/17,18/66,. page 13,/ Zollinger remarked that ORS 121.090 should
be retained unless a similar provision was contained in the proposed
new claims provisions. If it was not contained therein, he suggested
that the claims provisions should provide in substance that no action or
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suit might be brought against a personal representative on a claim without
the presentment of a claim and its rejection in whole or in part. If the
claims provisions so provided, he stated he would have no wobjection to
the removal of all but the first sentence of ORS 121.090. Lundy pointed
out that subsection (l) of section 1 of his draft dated June 16, 1966, pro-
vided that all claims, except the claim of the personal representative, had
to be presented to the personal representative unless there was some
specific provision to the contrary.

Riddlesbarger moved, and the motion was seconded, that Lundy check
previous action by the committees to make certain that the substance of
the first sentence of ORS 121.090 was perpetuated in an appropriate place
in the claims area of the proposed probate code. Motion carried,

The meeting was recessed at 12:15 p.m.

The meeting was reconvened at 1:30 p.m. All members of the advisory
committee were present except Butler, Frohnmayer and Husband. The
following members of the Bar committee were present: Bettis, Gilley, Braun,

Hornecker, Lovett, Rhoten and Richardson, Also present was Lundy,

Actions and Suits Affecting Decedents' Estates and Administration (continued)

Application of ORS 121.030 to 121,100 to suits: "debt" defined (ORS-
121,210) .. Gooding read the comment on ORS 121,210 in his report dated
July 8, 1966, and suggested that "claim" be used in place of "debt" in
subsequent sections of ORS chapter 121, Gooding moved, seconded.by
Braun, that ORS 121. 210 be deleted. Motion carried,

Causes of suit surviving; parties: extent of liability of heirs, legatees,
devisees and next of kin (ORS 121.220). Dickson suggested that ORS 121.220
be deleted and that the substance of committee action on the balance of
ORS chapter 121, relating to liability of distributees for debts of a decedent,
be compiled in one comprehensive section. Gooding moved, seconded by
Jaureguy, that ORS 121.220 be deleted. Motion carried,

Suits against distributees by estate creditors (ORS 121,230 to 121.370);
nonintervention will statute, Gooding pointed out that the balance of ORS
chapter 121 concerned the liability of various types of distributees to
aeditors of an estate; and that each section provided separate rules for
each particular class of distributee, He recommended that ORS 121.230 to -
121,370 be deleted and in their place one statute be drafted to provide
that distributees were liable to creditors "in the following manner," with
the liabilities listed thereafter in the order set forth in the present ORS
sections. If further rules were needed, he suggested that they be placed
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in an additional section. Gooding also noted that the Mundorff code did

not contain the existing sections under consideration, and Lundy explained
that at the time the Murdorff code was written, the serterce d ORS chapter was not
included in the probate code, but was located elsewhere in the compiled
statutes.

Zollinger questioned the virtue of retaining ORS 121,230 to 121,370 in
the proposed probate code and observed that if creditors were to be barred by
a time limitation, the bar should be complete as to the distributees, Lundy
pointed out that creditors would be barred unless entitled to equitable relief
due to peculiar circumstances, according to previous action by the committees,
and Dickson remarked that a court of equity could reach these situations with-
out the provisions contained in ORS;121.230 to 121.370. Lundy read the
statute of nonclaim previously approved by the commiitees (i.e., subsection
(3) of section 1, Lundy's draft dated June 16, 1966), Zollinger expressed
the view that this statute of nonclaim was all that was needed in the pro-
bate ' code. He suggested a possible clarification by 1nsert1ng "from the
bar" after "equitable relief" in the nonclaim statute.

After further discussion, Zollinger proposed retention of a provision,
to be limited expressly to those cases in which a claim was not barred,
which would authorize the holder of such a claim to pursue it against the
persons to whom the assets of the estate were distributed and also give these
distributees equitable recourse against other distributees. Dickson remarked
that this could be accomplished through revision of the statute of nonclaim.

Allison moved, seconded by Riddlesbarger, that ORS 121,230 to 121.370
be deleted, and that such revision of the nonclaim statute be made as was
necessary to preserve the rights of claimants entitled to equitable relief
against the distributees to the extent of their respective distributions.
Motion carried,

Mapp outlined the historical background of the English probate system
and explained that in 17th century England real property was not subject to
probate in any form and personal property was distributed immediately while still
subject to claims of creditors. Modern probate law in Oregon and most
other states, Mapp continued, had completely rejected the concept of
distributing property subject to claims of creditors, but ORS 121.230 to 121.370
appeared to be in direct opposition to the present philosophy of holding
property for a prescribed period of time to be distributed free of claims of
creditors. Mapp proposed that Oregon develop two parallel systems of
property distribution: One like the present system,and the other a new
system which would shortcut the arbitrary time periods and allow immediate
distribution of property to those persons who agreed to take such property
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subject to the claims of creditors, with each person who received a part
of the estate to be held liable to each creditor up to the entire amount of
the estate inventory. Dickson expressed objection to such a new system
on the ground that there was no justification for prejudicing the position
of creditors by making collection more difficult than during the lifetime
of the decedent., Dickson said he would not recommend that Mapp spend
hours of research on such a project, which almost certainly would be
strongly opposed by collection agencies, county clerks, title companies
and newspaper publishers. Mapp indicated he would do a minimum
amount of work on such a new system to determine its feasibility.

Allison suggested the committees consider a nonintervention will
statute similar to those in effect in Washington, Idaho and Alaska,
and Zollinger concurred that such a statute = should be studied by the
committees with a view to adopting at least a part of it. After further
discussion, Dickson appointed Zollinger, Allison and Mapp to study
chapter 11.68, 1965 Washington Probate Code, and to present their
recommendations at the August 1966, meeting.

Riddlesbarger commented that many of the technicalities involved
in probate must be observed although the need for them has long since
passed and suggested that the procedures be examined with a view
to terminating probate proceedings earlier than presently contemplated
by the statutes. Zollinger proposed adoption of a statute that would
provide for termination of an estate proceeding prior to the four-month
claim presentment period upon a showing that all creditors' claims had
been paid and that nothing remained to be done in the administration of
the estate other than its distribution. Gilley inquired how it would be
possible to determine that all claims had been paid and Zollinger
replied that it might be possible to make a showing to the court which
would justify earlier closure of the estate. Dickson pointed out that it
would be unfair to creditors to make the period shorter than four months,
and Allison pointed out that in actual practice estates were often
summarily closed when a recital had been made to the court that there
was nothing further to be done in administration.

Claims Against Decedents' Estates (continued)

Nonabatement of action or suit by death, disability or transfer:
continuing proceedings (ORS 13.080) (section 12, Lundy's draft dated July 14,
1966 (continued) . Lundy pointed out that the new material discussed at
the June meeting was contained in subsection (3) of ORS 13.080, as amended
by section 12 of his draft dated July 14, 1966. /Note: See Minutes, Probate
Advisory Committee, 6/17,18/66, page 1./ Braun suggested that "shall"
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be substituted for "may" in subsection (3), and the committees concurred,
Zollinger recommended the same change in subsection (2) , and the com=
mittees agreed this was a desirable substitution,

Zollinger raised the question of the precise time when a ~disability
occurred under subsection (2) , with particular reference to a mental
disability, and suggested that the time could begin at the time of an
adjudication of incompetency or, if there were no such adjudication, at
the time of substitution of the parties, He proposed the following
wording for subsection (2): "In the case of the disability of a party,
the court shall, at any time within one year after the adjudication of such
disability, on motion, allow the action or suit to be continued . . ."
Gilley remarked that it would be better to limit the statute to cases where
there had been an adjudication of the disability.

Dickson noted that the 1965 legislature had enacted a statute (i.e.
ORS 426.295) providing that admission of a person to the state hospital d1d
not amount to a determination that the person was incompetent and that he
was presumed to be competent notwithstanding such admission. He
indicated that the Judicial Conferencé, the Oregon Medical Association
and others were proposing a statute for introduction at the 1967 legislative
session that would alter the 1965 statute by providing that a mentally ill
person committed to the state hospital was presumed to be incompetent
and would establish a procedure to determine competency at a future time.

Lovett suggested the following wording for subsection (2): "When
a guardian shall be appointed for an incompetent person, he may be sub-
stituted within one year in any action then pending by or against the
incompetent, " Zollinger pointed out that the suggested wording would
apply only to cases in which a guardian was appointed., Jaureguy objected
to the suggested wording and contended that it was unnecessary to include
“disability" in the wording of the section.

Dickson suggested deletion of subsection (1), but Zollinger expressed
the opinion that subsection (I) was a good introduction to subsections (2)
and (3). Zollinger suggested that subsection (l) be revised to read as
follows: "An action or suit shall abate by the death or disability of a
party except as follows:", He then asked if the period pending the
appointment of a personal representative or a successor in interest should
be part of the one-year and four-month periods in subsection (3), and
expressed the opinion that the periods should begin to run at the time of
the appointment of the personal representative. Zollinger then proposed
substitution of the following for section 12:
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"Section 12, ORS 13.080 is repealed and the following enacted
in lieu thereof:

"An action or suit shall abate by the death or disability of a
party except as follows:

"(1) In the case of the disability of a party, the action or suit
shall continue upon motion for the substitution of his guardian or
conservator within one year after his appointment and qualification.

"(2) In the case of the death of a party, the action or suit shall
continue upon the substitution of the personal representative of the
decedent, upon motion, within one year after his death, unless the
personal representative sooner filed his final account, but not later
than the date of filing the final account of the personal representative."

Zollinger further explained that if the person became insane in fact, the
action would abate, but when the guardian was appointed, the action would
no longer be in abatement. Zollinger asked that Lundy revise section 12
along the lines outlined above for submission to the committees at the
August meeting. :

Continuance of action or suit without claim presentment (section 13):
enforcement of encumbrances (section 14). Zollinger moved, seconded by
Jaureguy, that sectiorsl3 and 14 of Lundy's draft dated July 14, 1966.be
approved, subject to Lundy making such'revision thereof as might be

necessary to conform with his revision of section 12. Motion carried.

Actions and Suits By and Against Personal Representatives ° .

Jaureguy indicated he had been requested by Dickson to assemble
ORS sections dealing with actions and suits by and against personal repre-
sentatives. He distributed to members present copies of such sections,
some of which had been considered earlier at the meeting.

Commencement of new action within one year after dismissal or
reversal (ORS 12,220). Dickson suggested that, where applicable,
references to suits in equity be added to ORS 12.220 and other pertinent ORS
sections. The committees agreed to leave to Lundy the task of making
certain that suits in equity, as well as actions, were covered in the appro-
priate sections.,

Real party in interest; except fiduciary (ORS 13.030). Zollinger
questioned the purpose served by ORS 13.030,commenting that assignments
of causes of action in tort were not authorized. Gilley indicated that he
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would be reluctant to repeal ORS 13.030 in view of the fact that such repeal
might be construed to authorize assignment of tort causes of action, which
could not be assigned under present law. Gooding moved that ORS

13.030 be approved, but no vote was taken on the motion.

Declaratory judgments on trusts or estates (ORS 28.040). Gooding
suggested the committees might wish to broaden the scope of ORS 28.040.
After brief discussion, Gooding moved, seconded by Zollinger, that ORS
28.040 be approved without change. Motion carried.

. - Actions for injury or death (ORS 30,010 to 30.100). Zollinger
pointed out that ORS 30.010 to 30.100 were not probate law, and commented
that he was opposed to changing these sections in any way. Jaureguy read
the sections and moved, seconded by Zollinger, that they - be approved.
Motion carried. '

Lundy commented that it might be advisable to clarify some of the
sections in the general statutes to conform to the wording of the proposed
probate code, '

Evidence generally (ORS 41.840, 41,850, 41.860 and 41.900).
Jaureguy read ORS 41,840, 41,850, 41.860 and 41,900 , and moved, seconded
by Zollinger, that they be approved. Motion carried.

Minutes of June Meeting

Zollinger moved, seconded by Allison, that reading of the minutes
of the last meeting (June 17 and 18, 1966) be dispensed with and that they
be approved as submitted. Motion carried.

Next Meeting of Committees

The next joint meeting of the committees was scheduled for Friday,
August 19, 1966, at 1:30 p.m., and the following Saturday, August 20, in
Dickson's courtroom, 244 Multnomah County Courthouse, Portland. It was
agreed that the agenda items for the August meeting should be as follows:

() Inventory and appraisal.  Consideration of ORS 116.405 to 116. 465 ,
and Butler's report thereon.

(2) Nonintervention will statute (chapter 11.68, 1965 Washington
Probate Code). Discussion to be led by Zollinger, Allison and
Mapp. - , ‘
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(3) Nonabatement of action or suit by death, disability or transfer;
continuing proceedings. Revised statute to be prepared by
Lundy.

(4) Support of surviving spouse and minor children: homestead.

(5) Establishing foreign wills and ancillary administration.

October Meeting of Committees

The following item was scheduled for consideration at the October
meeting: Possession and control of property (ORS 116.105). Report
by Richardson on income disposition.

The meeting was adjourned at 4:15 p.m.
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Tot E@& pers of the
Adwisory Comitbtee on Probate Law Revision
and

Bayr Commlitiees on Probiite law and Proccdure
FProms Robzyt ¥. Lundy

Subjecty Reviged Rough IDvaft on Disallowance and Bar of
Claims %gafwwt Decadents’ Estates

One of the matiers H@év?eﬁ f&w congideration by the
Advisory and Bar Committess at the wez%nm to be held
July 18 and 16, 1965, is Gﬁnulﬁﬁ gtion of the prosaduve
on ﬁiaallewance of elaims againss ﬁeﬂemmmﬁﬁr estates and
the application of the aaa&ace of limitations to claims
and astlons and @uita thereon. These subjects were dig-
cussed, and some conmities zction taken thereon, at the
June meeting in connection with seetions 21 to 24, 27
and 28 of My, Gooding's revised wough dvarlt, dated June
13, 1966, on denisl anid conbest of claims ageinst dece~
dcnts’ esbates. '

_ This report contains & revised rough dreft reflect-
ing my interpretstion of committee mction at the June
meeting on 211 of Mr. Gooding's June 13 revised rough
draft and related matbers. Also, in preparing the re-
vised draft I kavc wade gertaln additions, delebions
and obhew changes nol previcusly acted upon by the com-
mitbess. ‘

The 1@11@@ing aa@%%ans of Mr. Gooding's June 13 re-
yised vough draft are not insliuded in the revised dpafi
ernbained in this repovhs

wenh. {(See ORS 116.570)
Wy sommittee astion at

s ta

2 ORS 116.875)
efﬁ action st

g fubure

wyr of support



Disallowance and Bar of Claims
Page 2

Repeal of the following ORS sectlons was regonmended
by commlttee action at the June meeting: B

ORS 121.080 (time within which sctions against repre-
sentative may be commenced),

ORS 121.090 (action against representative not to be
cocmmenced until claim is presented and rejeected;
1iebility on elaim presented afterp 8ix months from
appointment of representative), .

ORS 121.100 (provisional remedieg against executors or
administrators).

BEVISED ROUGH DRAFT

Section 1. Claims consideved allowed if not disallow-
éé, A ciéim presented to thé perzonal represehtétive is
considered sllowed as presented unless the perﬁéﬁél repre-
sentative disallows the claim in whole or in paét as pro-
vided in seection 2."v )

Section 2. Disaliowasnce of claims by personal repre-

sentative. (1) If the personal vepresentative disallows
& claim in whole or in part, he shall do =o within 60 days
after the date of presentment of the claim, and, within
that 60-day period, shall cause & notice of disallowance
to be mailed or deliversd Go the claimant or, i¥ any, his
atterney; The personal representative shall file in the
estate proceeding the claim as preseuted and a copy of the
notice of disalliowanoe theveof.

(2) & notice of disallcwance of a claim shall inform
the claimant that the claim has been disallowed in whole
or in part and, to thelextent disallowed, will be barved

unless the eleaimant proceeds as provided in geetion 3.
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Qec cion 3, Proe aduvﬂ hy claimant on disallowanes of
¢laim.. {1} If the personel vepresentative disslilows a
elaim in whele oy ig'ﬁgrtj whe clsiment, w&ﬁhin'éQ davs

aiter the ﬁate of malling or delivery of the nobice of

debermination of the clalm by the probabe court, with prool
of aay?iee of a copy of the reguast upon Ih Mefarnmj repTE-

sentative or his attommey; or

(b) Commence a geparate acvion or sull against the per-

sonal representative on the elalw any court of compa-
tent Jurisdiction. The gction or suit shall progeed and

be trled s any obher action or suit.

(2) If the cleiment Tails to f@quest a summary determi-
nation or commence & serarate action cr sult zs providad
in subsection (1} of this ssetion, the claim, to the ez~
tent dizallowed E; iy personal reprazenba ative, ‘is consi-

dersd disallowed and iz barred.

sestlon 4. Separebe achion or sulb reguired by personal

?&@reﬂaﬂﬁgﬁive, Iﬁ:ﬁ@g claimant fi?en b} ra@uag% fop Bus-
mary determination of %the olsim as provided in pection 3,
the W&?ﬁ@ﬂﬁl fﬁuf@sﬂhza@iva¢,”¢.h i 30 days after the date
of service of & copy of the request wpon the perscnal repre-
sentative or his attorney, m&y ycguire that the elaimant
commence @ aeparate achion op gdis ag&imat the personal
representative on the elaim, which setion or sult shall

proveed and be tried as any other zebicn or suit. The
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personal wvepresentative shall serve a nobice of that re-
guirement upon the c¢laimant or, if any, his attorney. If
the elalmant fails to comgence a separate action or suilt
within 60 days after the date of service of the notice,
the claim, to the extent disallowed by the personal re-

pressntative, is consldered dissllowed and is barpead.

Seetion 5. Summary determlnation procedurs. In a pro-
ee@ding,fer sumnary determnination by the probabe court of
a elmim diszlliowed in whole or in part by the perszongl re-
pregsentatives

(1) The perscnal representative shall move or piead to
the slaim in the same menney &3 though the claim were a
complaint filed in an action or suit.

(2) The court shall hear the matter after nobice to the
claimant and personzl representative. Upon the hearing
the @éu?t.shall detemaine the clisim in & summory manner
without a Jury, and shall make an order allowing or dis-
gllowing the claim in whole or in pavt.

(3) Mo appeal may be teken from the order of the court
made upon the susmaxry detesminstion.

Section 6. Interested persons heard in summary deter-

minabion or separate achion or suit. In a procesding for

summary determination by the probate court of & c¢laim dis-
ellowad in whole or In part by the peraonal representative
oy in a éeparate action or sult against the personzl repre-
sentative on the claim, any person interested in the estate
way be heard on the matier of aliowance or digallowance of

the ciain.
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Sect@gn 7. Propf_af.claim for court allowange. A

claim disallowed ihiwhcle or in part by the personal re-
presentétive may not”be allowed by any court excépt upon
some com?etent and satisfactory evidence other than the tes-
timonyvof the claimant.

Section 8. Waiver of atatute of limitations. & claim

barred by the statute of limitations may not be slliaWed by
the peréenal repr@semtatiga‘or any court execept upon the
written direction of:distribatees and ereditors_ﬁho would
be adversely affecteﬂ by allowance of the claﬁm; 

Seaﬁian 9. ORS 312.190 is amended to read:

12.190. Effect of death on limitstions. (1) If a per-

son entitled to bring &an action dies before the expiration
of the time limited fer~its eozmeneement , and the cause of
zetion survives, an aétiom-may be commenced by his personal
representative [s] after the expiration of [the] that tims,
and within one year» [from]} sfter his death.

Lgl I? a perscn ggainst whom an action may be brought
dies before the expiration ¢f the time limited for its
commencsment, and the cause of actlon survives, an action
wmay bz commenced agalinst his pewscnal representative [s]

after the expiration of that time, and within one year

after hig death, [the issuing of letters testamentary or

of administration; bubt no sult or action for eéi&ection of
any claim against the estate of & decedent mey dbe maintain-
ed, when no letiers testamentary or of administration shall :

have been issued before the szxplration of six yeare after
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the &p&th of the dec eu@ﬂt 1

Seation 10. Extenﬁion of statute of limitabicns., If a

claim is not barred by the statute of limitations on the
date of dsath of the cedent, the elaim is not barred by
the statute of limitations therealfter until at least cne
yeayr after the date of death,

Seetiion 11, Claim berred when pepsons) revresentabive

not sppeinted. A claim againet the eatate of & decedent is

barred, and an action or sulhk on the claim may not be com-

menced, alter the expiration of giz years afier the date of

t“

death of the degedent if a perscnal popresentabive is
appointed and doge net qualifly within the siz-yssr peviod.
Seetion 1i2. ORS 13.080 is emencded to read:

132.080, HNonabatement of action or sult by desth, dis-

ability or transfer; continuing proceedings. (1) Me action

or sult shell abate by the death or disebility of & party,
or by the transfer of any interest therein, if the cause of
actlion survives or continues.

{2) In case of the [desth or] disability of a party,
the sourt may, &% any time within one year thepreafter, on
metlion, allow the sction or suit to be continued by ov
againat hie [personall Jesal representative [s] or sue-
cEssord In interast.

{3} In cane of the death of a party, the court may, on

menion, wilow the action or suit to be eonbinueds

(a} By hin persopal pepresentative or suceessors in in-

terest 2t apy time within one year after his death,
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ORS 121,060 has existed since 18562 without amendment, and
conceims the '”:—:xacw or of his own wrong.” The section restricis
the action against such an executsr to the rightmi personal repre-
sentative, not & "mﬁunﬁ action by other interested perscens, such as
creditors or disiributees, as oould be done at common law. Rutherford
v. Thompson, i 308) 14 @ 236, 239-240, The section applies to a
good faith administrator acting under & void order of anpointment,
Slaie v. Henkle, {1904) 45 Or. 430. if the intermeddler appliss properiy
in a manner beneficial to the sstate, he oan offer this in mitigation,
Rutherford v, Thompson, supra. Since it g closely skin to ORS 118,325
(relating to c—dnve;siam of property and double damaged, it is suggested
that ORS 121.050 be put in ORB 116,225 afaﬁ removed fﬁ:’a:z chapter 121,

ORE 1215(3?0 providaes that the deceacsed executor's parsonal repre-
sentative has no asuthorlty respecting the first estate. If the ssction is
retained, it should be placed in the chapier on :éza%mi.n:is*'ra'é;:‘é,@n of est&i@s,

ORS 151,080, 121,080 and 121, 109 have been repsaled by commitice
action, '

ORS 121,210 applies the above provisions to suits by and against,
personal representatives, and defines the word "debt:' This s=ction -
ceuld be eliminated by inserting the w ord " suit” in the above provisions
that are retained, and by not using h° werd "deﬂ‘ " but using the word
“claim.” “Claim” has received extensive weatncm in ancther arga.

ORS 121,220 pmmdes that all cansss of suin survive, and this
could be eliminated by inserting the word "suit” in ORS 121,020 pemmw;
' ¢0 actions. Subsaction (2) of this secticn, having to do with subseauent
segtions ccmwrm*ag mmz ity of distﬁbutaes, 5 not clear,

ORS 121,230, 121.240 and 121,250 state that distributees of personal
groperty are liable to pay creditors to the extent of their shares and so
much thereof as may be necessary to satisfy the debts., Joinder is
provided for, as well ags apportionment between the distributees and a
guit for contr ihut,\cn azmng them, ' :

ORS 121,280 pzfovides for similar lHakility of the legatee of specific
personal property if there is no intestate personal property available,
Also, there is apportionment betwesen legatees.,

ORS 121,270 provides for the apportionment of costs in the fore~
golng suite against distribuiees of  Intestate personal property or legatess.

ORS 121,289 provides for the satisfaction of a decree against
diziribuiees or lsgatees
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(¢} Distributees of property disposed of by will, but not
specifically devised and not devised to the residuary distributee,
except property devised {0 a suwrviving spouse who takes vnder
the will,

(@) Distributees of property specifically devised, except
property devised to a surviving spouse who takes under the will,

(e} The swviving spouse who iakes under the will,

(2) A general devise charged on any specific property or fund
shall be deemed property specifically devised to the extent of the
value of the property on which it is charged. Upon the failurc or
insufficiency of the property upon which it is charged, it chall be
deemed property not specifically devised to the extent of such
failure or insufficiency.

{3) If the provisions of the wili, the testamentary plan, or the
express or the implied purpose of the devise would be defeated by
the order of liability stated in this section, the respective
distributees shall be responsible in such cther manner as may he
found necessary to give effect to the intention of the testator.

The above section should be placed with provisions for payment of
claims, and then we can prescribe further procedural rules presently
in effect for the following matters:

1. Joinder (ORS 121,230,

2. Apportionment among defendants {ORS 121.240).,

3. Contributions amonyg distributees (ORS 121.250).



Actions and Suits (ORS chapter 121)
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Page §
4, Apporiionment of cosis among distributees (ORS 121,270),
5. Satisfaction of decree (ORS 121.220).
8. Enforcement of decree and lien thersof (ORS 121.350).

7. Personal liability svhere properiy is conveyed to a BFP {ORS 121.360).
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The following ORS sections were submitted to the advisory and
Bar committees and commented upon by Mr. Jawreguy at the Saturday
afternoon session of the July 1966 meeting of the committees. -

Ch. 12

Limitations of Actilons
and Suits

12.150 Suspension by death; revival;
maximum limitation en claim against de-
cedent’s estate, If a person entitled to bring
an action dies before the expiration of the
time limited for its commencement, and the
cause of action survives, an action may be
commenced by his personal representatives
after the expiration of the time, and within
one year from his death. If a person against
whom an action may be brought dies before
the expiration of the time limited for its
commencement, and the cause of action sur-
vives, an action may be commenced against

his personal representatives after the expir- -

ation of that time, and within one year after

the {ssuing of letters testamentary or of ade

ministration; but no suit or action for col-
lection of any claim against-the estate of &
decedent may be maintained, when no letters
‘testamentary or of administration shall have
been issued before the expiration of sgix
" years after the death of the decedent.

12.220 Commencement of new action
within one year after dismissal or reversal,
Except as otherwise provided in ORS 72.7250,
if an action is commenced within the time

- prescribed therefor and the action is dismis-
. sed upon the trial thereof, or upon appeal,
after the time limited for bringing a new

action, the plaintiff, or if he dies and any
cause of action in hig favor survives, his
heirs or personal representatives, may com-
mence a new action upon such cause of ac-
tion within one year after the dismissal or

reversal on appeal; however, all defenses .

that would have been available against the
action, if brought within the time limited for
the bringing of the action, shall be available

against the new action when brought under .

this section. ;
[Amended by 1961 ¢.728 §397]

Ch. 13

‘ Parties

13.030 Real party in interest; except
fiduciary. Every action or suit shall be pros-
ecuted in' the name of the real party in
interest, except that an executor or an ad-

. ministrator, a trustee of an express trust,

‘or- a person expressly authorized fo sue by

statute, may sue without joining with him -
the person for whose benefit the action or
guit is prosecuted. A person with whom, or
in whose name a contract is made for the -
benefit of another, is a trustee of an express -
trust within the meaning of this section.
This section does not authorize the assign-
ment of a thing in action not arising out of

confract.

13.080 Nonabatement of action or suit
by death, disability or transfer; continuing
proceedings. No action or suit shall abate by
the death or disability of a party, or by the
transfer of any interest therein, if the cause

" of action survives or continues, In case of

the death or disability of a party, the court.
may, at any time within one year thereafter,
on motion, allow the action or suit to be con-

_tinued 'by or against his personal represen- :

tatives or successors in interest.



Ch. 28

Declaratory Judgments

28.040 Declaratory judgments on trusts
or estates. Any person interested as or
through an executor, administrator, trustee,
cuardian or other fiduciary, creditor, devisee,
wralee, heir, next of kin, or cestui que trust,
in the administration of a trust, or of the
sstate of a decedent, ward or insolvent, may
nave a declaration of rights or legal relations
in respect thereto: '

(a) To ascertain any class of creditors,
devisees, legatees, heirs, next of kin or other;
oT

{b) To direct the executors, administra-
lors, trustees, guardians or conservators to
< or abstain from doing any particular act
intheir fiduciary capacity; or

(c) To determine any question arising in
‘nc administration of the estate or trust, in-
ciuding questions of construction of wills and .
other writings.

{Amended by 1961 ¢.344 §101]



Ch.

30

Actions and Suits in
Particular cases.
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er, or in case of nis death or desertion
f nis family, the mother, may maintain an

cetion for the m*,.::y or Geain of a child.

2 ¢.3a% §102]

33,026 Lction Ly personal raprescatative
for wrongziul death, When the d a
person is caused by the wrongful act or omis-
sion of an ther, the personal representatives
of the decedent, for the benefit of the surviv-
12“5; spouse and dependenis and in cas e there
s no surviviag spouse or dependents, then
sor the DCu(‘Jlt of the estate of the decc—dent,
nay maL.uam an action against the wroag

doer if the decedent might have maintai ned
an action, had he lived, against the wrongdoer
ior an injury done by the ame act or omis

s i e commenced within
, and dariages there-
il shel not ex cw $ ,000, wiich meay in-
cole e :\:cuvw y wﬁ all reasonable expc‘mes
& Tuneral, burial, doctor,

.',21 or “mxsmo services for the deceased.
i

ioa. Supn uC»lO"’l Dn

é.

~an

{Amendaed by 1933 ¢.600 §3;

~Aeon T4t PRI
Lou wastrihulicn of dama

fv
seuilement of a claim, or recovery of judg-
ment in an action, for damages for wrongiul
deaih, by the personal representative of a
gecedent, for the benefit of the surviving
spouse or dependents, or both, the amount of
darm ages so accepted or recovered shaill be
distributed as follows:

(1) One-hali to the surviving spouse an
one-half to the depencents.

(2) If there is no su
the dependents.

rviving spouse, all to

{3) I there is no devnendent, all to the
SUrvViving sootss.

30040 & 'N“.u“...c“. among dependent
ipon seftloment. If settlement, with or with-
out action, is effected and there is more than
one devnden‘t, the amount to be distributed
to the dependents shall be apport:oned among
them in accordance with their respectlve
expectancies of acpundmcy as determined by
the probate court of appcintment by order
entered in the matter of the estate.

20.020 Lpaordiosment among dependenis
ter iudgracat. If the action described in
30.030 is brought, and a judgment for

if{ is given, and there is more than
one de'oenc‘.e at, the amount to be distributed

to the dependents shail be apportioned among
them- in accordance with their respective
expectancies of dependency as determined by
the trial court by order entered in such actien.

30.068 Amnpeal from order of appeortion--
In the case of an order of apportion-

ment,

ment made under either ORS 30.040 or 30.050,

any dependent may appeal therefrom, or from
any part thereof, fo the Supreme Court, within
the time, in the manner and with liize effect as
though suen order was a judgment of the
circuit court.

80,670 Setitlement; discharye of elaim. The
personal representative of the decedent, with
the approval of the court of appointment, shall
have full power to compromise and settie
any claim of the class described in ORS 30.030,
whether the claim is reduced o judgment or
not, and to execuie such releases and other
instruments as may be necessary to satisfy
and discharge the claim. The party paying
any such claim or judgment, whether in full
or in part, or in an amount agreed upon in
cornprormise, shall not be required to see that
tne amount pnld is applied or apportioned as

previded in ORS 30.030 1o 30.050, but shall be

fully discharged from all liability on payment
to the personal representative.

30.678 Death of injured person. (1)
Causes of action arising out of injuries to a
person, caused by the wrongiul act or omis-
sion of enother, shall not abate upon tae
eath of the injured person, and the person“’
epres sentatives of the decedent may main-
2in an action against the wrongdoer, if the
ecedent might have *namwmed zn action,
:ad he lived, against the wrongdoer for an
niu r'y done Ly the same act or omission.
The action shall be commenced within two
years sy the injured person himself, as pro-
vided in ORS 12.110, and continued by his
personal representatives under ORS 121.0620
and this section, or within three years by his
versonal representatives, if not commenced
vrior to death. Damages recoverable under
ORS 121.620 and this section shall not ex-
ceed $25,000, and shall be limited to reason-
able expenses paid or incurred for doctor,
hospital or nursing services for the deceased
and for his loss of earnings.

(Z) In any such action if the plaintiff
prevails, there shall be taxed and allowed to
the plaintiff, as a part of the costs of the
action, a reasonable arnount to be fixed by
the court as attomey fees for the prosecu- .
tion of the action, if the court finds that

"*Du
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eq, that no attorney fees shall b
t a1

, 1] be allowed to
ae plaintisf If the court finds that the de-
fengant tend ered to the plaintiff, at'least 20

2l in an action that was pend-
th of thwe injured party, or
otherwise prior to the comrmencement of the

P L P ~ - 3 J- 3 )
aciion, an a ‘ouut not less itnan the dam-
]
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ages awarced (o e piainiill
[1965 c.820 §4)
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ccdon arising out of Lifury w créeainora
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La WOlgals &gt o: ‘chu-
gence of anome‘:, shail not a.,me upon th

death of the wro cou, and the injured per-
son ‘or the personal! representatives of one
meeting death, as above staied, shall have a
'cause of action against the personal repre-
sentaiives of the wrongdoer; however. the
injured person shall not recover judgment
except upon some competent satisfactory
evideace other than the tes{imeny of the
injured person, and the damages recoverable
under this se c*'ﬂn shell not exceed $25,000,.
which may inciude a recovery for 2ll reason-
zble exgenses pal id or imcuyred for funerzl,

burizl, c.o'-’*o‘, rospitel or nuraing services
for the dececaczed.

[Araended by 1953 ¢.600 §3; 1951 €.437 §2]

30.690 Appoiniment of administrater of
estate of wrongdoer. If no probate of the
estate of t..2 wrongdoer has been instituted
within 60 days irom the death of the wrone-
doer, the court. upon motion of the injured
person, or of the personal representatives of
one meeting d‘ea"n, as s* "-ﬂd in ORS 30 080

tive as parly c.c-c;’ azl. In the event of
death ol a wrongdoer, as design
<6 Wil 7 2 A

substxtutec. as dewﬂdan‘c ’u:e er
sentative of the wro..bdocr, an
chall continue against such pes

sentative.
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Ch. 41

Evidence Generally

41.340 Declaration, act or omission of 3

member of a family on queswns of padigree.
The declaration; act or omission of a mep.

ber of a family, who is deceased or out o :
the state, is admissible as evidence of com.
mon reputation in cases where, on questions -

of pedigree, such reputation is admissible,

41.850 Declaration, act or omission of :
decedent. The declaration, act or omission of
, a deceased person, having sufficient know-

ledge of the subject, against his pecuniar
interest, is admissible as evidence to tha
extent against his successor in intercst
When a party to an action, suit or proceed-
ing by or against an executor or adminis
trator appears as a witness in his own b
half, or offers evidence of statements mad:
by deceased against the interest of the d=
ceased, statements of the deceased concer
ing the same matter in his own favor mey
also be proven. :

41.860 Entries of deceased persons o
persons without the stats, Entries or otke
writings of like character of a person ¢
ceased or without the state, made at or nesr
the time of the transaction and in a posities
to know the facts stated therein, may &
read as primary evidence of those facts
when it was made:

1) Asramst the interest of the perso:
making i;,

(2) In a professional capacity, and
the ordinary course of professional conduct;
or

(3) In the performance of a d:.u.

specially enjoined by la.w

41500 IFacts which may be proved,
encraily, Evidence may be given of the fol-
lowing facts:

(1) The precise facts in dispute.
(2) The declaration, act, or omission of
a party as evi’denc%jinst such party.

(3) A declaration or-act of another, in
the presence and within the observation of

- & party, and his copduct in relatlon\the\reto

{(4) The declaration or act, verbal or
written, of a deceased person, in respect to
the relationship, birth, marriage, or death
of any person related by blood or marriage
to such deceased person; the declaration or
sct of a deceased person, made or done
against his interest in respect to his real
sroperty; and also the declaration or act of
a1 dying person, made or done under a sense
of impending death, respecting the cause of

' his death,



O Ch. 116

Administration of Estates

116.550 Apnpeal to Supreme Court. An
appeal shall lie to the Supreme Cour't frgm
the judgment, decree or other determinative
order of the circuit court made in such mat-
ter, as in the ordinary case.

116563 Effect of judoment or fecr!
against executor or adminigtretler. "“Pemﬂ'
fect of a judgment or decree against = 0%
cutor or administrator, on acco: «t of &

claim against the estate of his testw.. °7

intestate, is only to establish the claim, as

i it had been allowed by him, so as to re-
cuire it to be satisfied in due course of ad-

- . ministration, unless it appears that the com-

() piaint alle’feu assets in Lis hands apphcaole
0 the satisfaction of such claim, and that
such allegation was admitted or found to be
true, in wLic‘l case the judgment or decree
ray be enforced against such executor or
sdministrator personaily.

()



Ch. 121

Actions and Suits
Affecting Decents'®
Estates and Administra-
tion.

121,020 What causes of action survive;
parties. All causes of action, by one person
against another, whether arising on contract
or otherwise, survive to the personal repre-
sentatives of the former and against the per-
sonal representatives of thelatter. The ex-
ecutors or administrators may maintain an

_action thereon against the party against
“whom the cause of action accrued, or after

his death against his personal representa-
tives. ’
[Amended by 1965 ¢.620 §2]

) 121.046 Judgment against represénta~ .
tive on failure to answer not evidence of.
assets in his hands. When a judgment is

‘given against an executor or administrator

for want of answer, such judgment is not to
be deemed evidence of assets in his hands, .
unless it appears that the complaint alleged
assets, and that the summons was served
upon him. '

fabins

121.090 Action against re?rcscniw-: '
not to be commenced until claim is preseas

-and rejected;- liability on claim preseats

after six months from appointment of repre
sentative. An action against an executoi':=~
administrator shall not be commcnccil.l:-i-:
the claim of the plaintiff has been dwy ™
sented to the executor or admim_stratoﬂr.i:
by him rejected. If the claim 18 prC,aC{‘j-‘_;
after the expiration of the period oi ¥
months from and after the date of the P
lished motice of his appointment, the £
cutor or administrator, in an action thcf‘&-v-.-
iz liable only to the extent of the gss»; o
his hands at the time the summons 13 Si Y
upon him and allocable to the paYmC-“m
such claim under and pursuant to the 17
visions of ORS 116.510.



