ADVISCRY COMMITTEE
Probate Law Revision

Twenty-sixth Meeting
{Joint Meeting with Bar Committee on Probaie Law and Procedure)

Dates) 130 p.m., Friday, June 17, 1966
and : and

Times ) 9:00 a.m., Saturday, June 18, 1956
Place :+ Tudge Dickson's courtroom

244 Multnomah County Courthouse
Portland

Suggested Agenda
1. Approval of minutes of May meeting.
2. Reporis on miscellansous maiters.
3., Claims against decedenis’ esiates.

a. Time and manner of filing claims; classification,
allowance and payment of debts and charges.

Review of previous action on sections i to 17,
Gooding®s rough draft, 4/1/66.

b. Denial and contest of claims,

Consideration of sections 18 to 32, Gooding's
rough draft, 4/i/66.

4, Suppori of surviving spouse and minor children; homestead,
Reporte and drafts by three subcommiitees (subcommittee #1:
Gilley and Krause; subcommittee #2: Husband and Mapp;
subcommittee #3: Allison, Braun and Lisbakken).

5. Establishing foreign wills and ancillary administration.
Report by Mapp and Riddlesbarger, and consideration of

Uniform Probate of Forsign Wills Act and Uniform Ancillary
Admirnisixation of Estates Act.
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6. Powers and duties of executors and administrators gengrally:
discovery of assets; inveniory and appralsal,

Report and recommendation for revision of ORS 116,105
to 116,465 by Butler,

7. Next Meeting,



ADVISORY COMMITTEE
Probate Law Revision

Twenty-sixth Meeting, June 17 and 18, 1966
(Joint Meeting with Bar Committee on Probate Law and Procedure)

Minutes

The twenty-sixth meeting of the advisory committee (a joint meeting
with the Committee on Probate law and Procedure, Oregon State Bar) was
convened at 1:30 p.m., Friday, June 17, 1966, in Chairman Dickson's
courtroom, 244 Multnomah County Courthouse, Portland.

The following members of the advisory committee were present:
Dickson, Zollinger, Allison, Butler, Frohnmayer, Gooding, Husband and
Lisbakken., Carson, Jaureguy, Mapp and Riddlesbarger were absent.

The following members of the Bar committee were present: Bettis
(arrived 4 p.m.), Gilley (arrived 2 p.m.), Braun (arrived 2 p.m.),
Krause, Lovett, Richardson (arrived 2:10 p.m.), Thalhofer and Warden,
Boivin, Copenhaver, Field, Hornecker, Luoma, Rhoten and Tassock were
absent.

Also present was Robert W. Lundy, Chief Deputy Legislative Counsel.

Minutes of May Meeting

There being no objection, Dickson ordered that reading of the
minutes of the last meeting (May 20 and 21, 1966) be dispensed with and
that they be approved as submitted.

Miscellaneous Matters

Materials received by Legislative Counsel. Lundy reported that his
office had received tentative drafts from the special probate committees
of the American Bar Association and National Conference of Commissioners
on Uniform State Laws covering the following subjects: Intestate
suceession; simultaneous death; execution of wills; sale, moriage and
lease or property; independent administration; foreign representatives
and ancillary administration; and guardianship and other protections
for persons under disability and their property. He indicated he would
make copies of these materials available to committee members as soon
as these organizations reached more definite decisions concerning the

subjects under consideration,

Convention of title companies. Dickson sketched the contents of
his address to the convention of title company representatives at
Salishan, Lincoin City, on June 10, 1966, He stated he had acquainted
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those in attendance with the names of the members of the advisory and
Bar committees and had outlined the work thus far accomplished. He
was enthusiastic over the reception his speech had received and noted
that there had been no adverse comments voiced with respect to any of
the proposals made thus far by the committees.

Meeting with Legislative Counsel. Dickson reported that he had
met with Sam R. Haley, Legislative Counsel, together with Zollinger,
Allison, Husband and Lundy, immediately prior to today's meeting, at
which time the following conclusions had been reached:

(1) The proposed revised probate code would not be ready for intro-
duction at the 1967 session of the Oregon legislature, but the advisory
commi ttee would continue to employ its best efforts to conmplete the code
as soon as possible, with a view to having it printed and widely circulated
at least a year in advance of the 1969 session.

(2) After today's meeting, Lundy would devote his chief efforts to
the drafting of proposed statutory provisions on which the committee had
acted. Except as Lundy's time would permit, he would not be in attendance
at future meetings,

(3) A lawyer employed by the Legislative Counsel wouid be made
availabie to work under the direction of Lundy and Haley, and to attend
committee meetings, edit minutes, prepare agenda and do other routine
committee work heretofore accomplished by Lundy.

(4) Committee meetings would continue to be heid on the third
Saturday of each month and the preceding Friday afternoon, until compietion
of the code.

(5) It was tentatively concluded that no legisiation would be pre-
sented to the 1967 legislative session and that the entire revised probate
code would be offered in a single package to the 1969 session.

Publicity. Dickson noted that Lundy had prepared a news release
outlining the contents of the speech Dickson had made to the convention
of title companies on June 10, 1966. He indicated the local press had not
been interested in printing the story, but the Oregon Voter had asked for
a resume and some publicity might be forthcoming from that source. He
returned the extra copies of the news release to Lundy and asked that he
contact the editor of the Oregon State Bar Bulletin to investigate the
possibility of an article appearing in that periodical for the purpose of
keeping Oregon lawyers abreast of the decisions being made by the advisory
committee,

Dinner invitation. Dickson extended an invitation to all committee
members and their spouses; on behalf of the Portland members of the advisory
and Bar committees, to be their guests at a dinner on Friday evening,
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July 15, 1966, following the committee meeting.

Claims Against Decedents’ Estates

Lundy distributed to members present copies of his report, dated
June 16, 1966, entitied '"Revised Rough Draft on Presentment, Allowance
and Payment of Claims Against Decedents’ Estates.'!

Payment of claims and expenses (section 12). Lundy explained that
section 12 of his draft dated June 16, 1966, was the one section thereof
that had not been approved by the committees at the May meeting. He
asked if a funeral expense was considered to be a claim or an expense of
administration and was told by Dickson that numerous court decisions had
held it to be an expense of administration., Dickson added that funeral
expense was also subject to modification by the court if it was considered
to be improper in view of the assets of the estate. A claim, he explained,
was defined as a fixed amount incurred by the deceased before death.
Zollinger pointed out that court authority to modify funeral expense was
contained in section 10 of Lundy'!s draft.

Allison called attention to the fact that the committees had decided
that the four-month period would apply oniy to time of presentment of the
claim, but the claim need not be allowed or established within that time
period whereas subsection (1) of section 12 stated that claims ''presented
and allowed or established'" within four months should be paid in the order
specified in section 9. Lundy commented that this confusion existed in
the present statutes. /Note: Compare wording of ORS 116,510, 117.030
and 117.1107

In order to assure the creditor's protection providing he filed his
claim within the four-month period, Allison moved, seconded by Zollinger,
that "and allowed or established' be deieted from subsection (1) of section
12. Motion carried. Lundy commented that the ultimate draft should
clearly provide that no payment could be made until allowance or establish-
ment of the ciaim.

Zollinger moved, seconded by Gooding, that the following amendment
be made to subsection (2) of section 12:

"(2) 1If, after the expiration of four months . . . the estate is su-
- fficient to satisfy in full all claims allowed or established, and /3.
fter payment of/ including expenses of administration, /and of/ funeral
and burial of the decedent, . . - '" Motion carried.

Funeral and burial expenses (section 10). Zollinger commented that
frequently the surviving spouse desired to purchase space for entombment
of two bodies and this, he suggested, couid appropriately be considered
an expense of administration, providing the estate was solvent. Zollinger
suggested that the following wording be added to paragraph (b) of subsection
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(1) of section 10 of Lundy's drafts 'and if the spouse of the decedent
survives him, a space for the burial of the spouse.'" Following a brief
discussion, it was agreed that better wording would be '"and a space for
the burial of the spouse."

Zollinger next suggested that ''of the decedent'' be inserted after
burial' in the fourth line of subsection (2). Thalhofer proposed that
the wording be "of the decedent only," to which Zollinger agreed. Lundy
observed that this insertion would make a high priority administration
expense of the purchase of a space for the spouse, except in th¢ case of
an insolvent estate. Zollinger moved that the amendments discussed
above be incorporated in section 10, but later withdrew his motion to
allow inclusion of material subsequently discussed.

Dickson indicated that the trade made a sharp distinction between
burial expense, including charges for a cemetery lot or tomb, cremation,
permanent upkeep, opening the grave and a concrete liner, and funeral
expense, under which was included flowers, minister, music and embalming,
with the marker considered as still another separate cost. Lundy commented
that the draft being considered did not distinguish between funeral and
burial expense in so far as order of payment was concurred, and, in fact,
the existing statute (i.e., ORS 117.150) appeared to use the two terms
interchangeably. He suggested that the definitions could be changed if
the committees wished to make two definite classifications. Allison
suggested the following definitions in an attempt to distinguish between
the funeral and burial charges:

"(a) 'Burial' means the disposition of the human remains of a dece-
dent by cremation or entombment and the burial plot, including space for
the burial of a spouse and a vault, monument, inurnment or marke: .

"(b) ‘'Funeral' means the funeral and other customary incidents to the
disposition of the remains "

Lundy suggested use of the term ''funeral and interment expenses’ in
lieu of an attempt to define 'burial” and ''funerai," and this suggestion
received generai approval.

Gooding moved, seconded by Thalhofer, that section 10 be referred to
Lundy for revision, with the direction that he include the suggestions
discussed above and also include provision for a resting place for the
remains of the spouse of the deceased in cases where the estate was
solvent. Motion carried.

Lundy asked for more explicit instructions concerning the definitions
of 'burial' and '"funeral,' and Zollinger expressed the view, with which
Allison agreed, that it was not worthwhile to distinguish between the two
and the distinction should be avoided if possible. Dickson remarked that
"interment'' was the better word. There was a brief discussion of the
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meaning of ''interment,'' and Gilley found that the dictionary definition of
"interment" included '‘entombment."

Allison moved, seconded by Krause, that section 10 be amended by
deletion of subsection (1) and that "burial’ in subsection (2) be deieted
and ''disposition of the remains'' substituted; that subsection (2) of
section 12 be amended by deletion of '"burial' and substitution of
''disposition of the remains''; and, at Richardson's suggestion, that the
Tatter amendment also be made in subsection (2) of section 9, Motion
carried, with the understanding that it was not intended in any way to
restrict Lundy in his drafting of the statute.

The committees then turned to consideration of Gooding'‘s report,
dated June 13, 1966, entitled '"Revised Rough Draft on Denial and Contest
of Claims Against Decedents' Estates,'' copies of which were distributed
to all members of both committees prior to the meeting.

Presumption of allowance (section 18). Gooding questioned the
accuracy of the title "'Presumption of allowance'' for section 18 of his
draft dated June 13, 1966, He also questioned the need for "totally or
partially,' and suggested that ''disallow' might be defined to incompass
total or partial disalliowance., He indicated that the basic question
to be determined was whether or not the committees desired to sanction
a partial disallowance., Aliison expressed the view that if a claim was
not allowed as presented, it should be disailowed, but Zollinger remarked,
and Frohnmayer agreed, that he would be opposed to a statute which stated
that the personal representative must deny ail 1iability on a claim which
was partially justified, After further discussion, Frohnmayer moved,
seconded by Warden, that ''as presented' be inserted after *'altlowed" in
section 18, Motion carried. :

Gooding inquired concerning the meaning of ''date of presentment'' in
a circumstance where presentment was made by mail. The committees
apparently agreed that the date of the postmark would constitute ''date of
presentment' in such a circumstance.

Disallowance by personal representative (section 19). Thalhofer sug-
gested that 'serve a copy,' rather than ''personally deliver or mail a copy"
be used in section 19 of Gooding's draft, and Gooding agreed that this
would be preferable. Allison suggested that the following wording be
substituted for section 19

'""If the ciaim is totally or partially disaliowed, the personal repre-
sentative shall, within 60 days of the date of presentment, file with
the clerk his proof that the claim was presented."

Zollinger proposed that '60 days prior to the notice of disallowance"
be added, rather than to require a filing with the clerk. He noted that
the 60 days should run prior to the notice and suggested the following
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wordings

"If the claim be disallowed in whole or in part, the personal rep-
resentative or his attorney shall give notice personaily or by mail
tc¢ the claimant not more than 60 days after the presentment of the claim
and shall thereupon file with the clerk a copy of his disallowance."

Braun objected to the requirement of filing with the clerk in every
instance, but other members pointed out the advantages of such a filing.
The question of a requirement for proof of service was discussed and it
was decided that, if necessary, the court could require proof of service
in any appropriate manner without placing this requirement in the statute.
Dickson's view was that the rules of pleading would cover the situation.

Zollinger moved, seconded by Thalhofer, that section 19 be amended in
the manner he suggested (as set forth above)., Motion carried.

Gooding called attention to the fact that the wording just approved
did not require the filing of the claim, and Zollinger indicated that he
had no objection to such a requirement. There being no objection, Dickson
ordered that Lundy amend section 19 to state that the filing was to
include the original claim as well as the notice of disallowance,

Butler noted that section 19, as amended, provided that failure of
the personal representative to act upon a claim within a given length of
time created an act of acceptance of the amount specified in the claim,
which was a compiete reversai of present law. He expressed disapproval
of reversal of this long established practice. Allison pointed out that
the general question had been previousiy discussed by the committees and
that members had informalily agreed to put the burden on the personal
representative to give notice of disallowance of a claim. After further
discussion, Butler moved that the present law remain unchanged; i.e.,
failure of the personal representative to act within a given period of
time constituted disallowance or rejection. Motion failed for lack of
a second.

Contents of notice of disallowance (section 20), Lundy remarked that
if section 18 of Gooding's draft were to state that a claim could be either
totally or partially disailowed, ''disallowance' and ''disallowed' in sections
19, 20 and subsequent sections would incompass total and partial disallow-
ance. Zollinger recommended insertion of ''except as allowed' before ''will
be forever barred' in section 20. Butler preferred to say ''except to the
extent allowed.' Lundy pointed out that there were a number of exceptions
to "forever barred,' and Frohnmayer suggested deletion of ''forever."

Zollinger noted that section 20 did not appear to contemplate an
independent action against a personal representative, and asked if the
20-day limitation was intended to apply to the bringing of such an action.
There was a discussion concerning the desirability of giving the claimant
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the right of either having the claim determined in a summary manner

by the probate judge or filing a separate action and having it tried by a
jury. Dickson was of the opinion that the claimant should have an oppor-
tunity to be heard by the probate or circuit court, with an appeal to the
Supreme Court, and to that end, he said, all probate jurisdiction should
be in the circuit court.

This assertion introduced a discussion of the advisability of pre-
senting a bill to the 1967 legislature which would transfer all probate
jurisdiction to the circuit court. It was the concensus of the committees
that it would be wiser to include this transfer as a part of the finished
revised probate code and to draft the statute on the basis that all probate
jurisdiction would be in the circuit court.

Frohnmayer expressed the view that the probate court also should have
the right to pass on title to real property, so that when this question
was involved it would not be necessary to bring a separate suit in the
circuit court, and other members agreed.

Zollinger observed that the personal representative would necessarily
have some good reasons for denying liability on a claim, which reasons
might not be set forth fully in his disallowance. The personal represent-
ative might not be content to rest on the information set forth in the
disallowance, and Zollinger believed the personal representative should be
allowed to amend his pleadings to make them adequate for presentation in
a jury trial. Dickson contended, and Frohnmayer agreed, that the personal
representative should not be permitted to vary the terms of the original
disallowance. Gilley pointed out that section 23 of Gooding's draft would
allow the personal representative to move for more particulars or other-
wise amend his pleadings.

There was a further discussion concerning a summary hearing versus
a jury trial on disallowed claims, and it was generally agreed that the
proposed statute should provide that if both parties agreed to a summary
hearing, the determination of the court in that hearing would be final
and no appeal could be taken from such determination order of the court.
If one or both parties objected to the summary procedure prior to the
hearing, a complaint could be filed and the matter tried by a jury, with
a right of appeal to the Supreme Court. Zollinger noted that the present
guardianship statutes contained a similar provision Zﬁbtee See ORS

126.331/.

Claims barred after 20 days (section 21). Allison suggested that the
following wording be substituted for section 21 of Gooding's draft:

"Section 21. Unless the claimant shall within 20 days after the date
of delivery or mailing such notice of disallowance, either file a request
with the clerk for a summary hearing by the probate court or file a com-
plaint with a request for jury trial in the circuit court, and person-
ally deliver or mail a copy thereof to the personal representative or his
attorney, the claim shall be deemed disallowed, except to the extent
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allowed by the notice, and shall be barred as to the portion disallowed."

Zollinger remarked that a request for a jury trial need not accompany
the comp‘iamt,7 and Allison agreed to deletion of '"with a request for jury
trial.

Request for hearing by claimant (section 22). Frohnmayer suggested
that section 22 of Gooding's draft be combined with section 21, and other
members agreed. Allison proposed to reverse the order of wording of section
22 by first requiring that either the request for a summary hearing or a
compiaint be filed and unless this was done, the claim would be barred in
whole or in part.

Contest by others (section 24). Braun noted that section 24 of
Gooding's draft was intended to give anyone an opportunity to object to
a claim at any time prior to the filing of the final account. Zollinger
expressed disapproval of section 24 and advocated its deletion. Warden
agreed and pointed out that if an heir believed the personal represent-
ative was not properly protecting the estate, he could petition for
removal of the personal representative, Zollinger noted that the require-
ment of a corporate surety bond for a personal representative would
provide considerable protection and relief in situations such as those
envisioned by section 24,

Dickson indicated that the Supreme Court had ruled that the personal
representative might waive the requirement on quantum of proof. If an
heir had interposed an objection to a claim, he said, the heir could
require the personal representative to make the necessary objection or
the heir could make it himself. Dickson referred sections 21 through 24
to Gooding and Frohnmayer for revision along the lines suggested by the
committees.

Quantum of proof (section 25). Husband asked if section 25 of
Gooding’s draft should contain wording to make it clear that it referred
to a claim disallowed in whole or in part, and Frohnmayer suggested that
the definition section state that a disallowed claim was one aliowed in
whole or in part so that the revised code could thereafter refer only to
a ‘disallowed claim." Lundy commented that if ‘'disallowed’ was used only
in the sections on claims, it might be preferable to place the definition
at the beginning of the claim sections rather than at the beginning of
the revised code.

KRrause inquired if it would be desirabie to strengthen the corrobc-
rative evidence requirement in section 25 in view of the Supreme Court
decision referred to by Dickson during the discussion of section 2k,
Dickson expressed satisfaction with the present law and the manner in
which it had been interpreted by the court. Gooding moved, seconded by
Krause, that section 25 be approved, Motion carried.
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Pleading statute of limitations (section 26)., Zollinger commented
that the person benefited by the statute of Timitations should make the
waiver thereof, and by the terms of section 26 of Gooding's draft the
personal representative would make the waiver. Butler observed that if
the personal representative were to be placed in a position where he
could waive the applicable statute of limitations with respect to a claim,
such waiver should not be discretionary.

Krause moved, seconded by Thalhofer, that ORS 116,555 be substituted
for sections 25 and 26, Dickson proposed that the last sentence of ORS
116.555 be a separate section. Krause withdrew his motion and moved,
seconded by Warden, that section 26 be defeted and the following be
inserted in lieu thereof: 'No claim which is barred by the statute of
limitations shall be allowed by any personal representative or court.'

Zollinger suggested that Krause's motion be amended by adding ‘'with=~
out the prior written consent of the persons to whom distribution would
otherwise be made.'" Richardson proposed 'Without the written consent of
those whose interest are adversely affected by the allowance of the claim,"
and Zollinger concurred with this wording. Butler asked Zollinger if
his suggestion implied that the personal representative had any discretion
and was told that no such discretion was impiied. Butier then suggested
that the amendment state '"without the direction,' rather than 'without
the consent.'" Gilley suggested ''without the consent of distributees or
creditors whose interests would be adversely affected.!

After further discussion, Zollinger moved, seconded by Braun, that
Krause's motion be amended by adding ''except with the written direction
of the distributees and creditors adversely affected by the allowance
of the claim.'" Motion to amend carried. Main motion carried.

When claim not affected by statute of limitation (section 27).
Allison suggested that a period be placed after "death!' in section 27 of
Gooding's draft and the section be terminated at that point. Zollinger
proposed that reference be made to subsection (3) of section 1 of Lundy's
draft dated June 16, 1966, and suggested the following wordings

'No claim presented within the time 1imit of subsection (3) of sec-
:tion 1 shall be bsrred by the statute of Timitation which was not
barred at the time of the decedent's death.'

Dickson contended that present law adequately covered this situation
and read to the committees ORS 12,190, 12.210 and 12.220. He asked that
consideration of section 27 be postponed until the following morning to
give him an opportunity to research the subject. There being no objection,
it was so ordered.

Claims barred when no administration commenced (section 28). Inasmuch
as section 28 of Gooding's draft dealt with the same general subject as
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section 27, Dickson asked that discussion of section 28 also be postponed
until Saturday morning.

Liens not affected by faiilure to present claims (section 29).
Zollinger suggested use 1n section 29 of Gooding's draft of the broandar
term ''security interest’ in place of 'pledge,'' and the committees
concurred. Lundy inquired if "'security interest! should be included in
the definition section and was told by Zollinger that the Uniform
Commercial Code amply defined ''security interest.' Gilley proposed that
the wording be ''other encumkrance.!' Zollinger concurred and moved,
seconded by Gilley, that 'mortgage, pledge or other lien'' be deleted and
"encumbrance'' substituted in section 29. Motion carried.

Richardson noted that the title, 'Liens not affected by failure to
present claims,' was not inciuded in the body of section 29 and indicated
that the section should set forth the consequenses of failure to present
a claim or failure to have it allowed within the applicablie statute of
limitation. Zollinger pointed out that nothing in ''this Act" (i.e., the
revised code) precluded enforcement of liens, but Richardson contended
that this point was not entirely clear.

Gooding moved, and it was seconded, that section 29 be approved as
amended. Motion carried.

Proof of judgment (section 30). Frohnmayer expressed the opinion
that section 30 of Gooding's draft (i.e., ORS 116.570) was too broad in
that it permitted execution against personalty, and suggested that the
section state: ''This section does not affect the lien and the judgment
as to any real estate owned by the decedent.! Dickson proposed !''This
section does not obliterate the lien, if any, of the judgment,'" and
Frohnmayer agreed. Gooding observed that there would be no real or
personal property subject to levy after the decedent's death because both
would pass to the heirs,

After further discussion, it was determined that the necessary
provisions for proof of judgment were contained in other sections,
Gooding moved, seconded by Zollinger, that section 30 be deleted. Motion
carried,

The meeting was recessed at 5:15 p.m.

The meeting was reconvened at 9 a.m., Saturday, June 18, 1966, in
Chairman Dickson's courtroom 2Ll Multnomah County Courthouse, Portland.

The following members of the advisory committee were present:
Dickson, Zollinger, Aliison, Butler, Carson, Frohnmayer, Gooding, Husband,
Jaureguy and Lisbakken,

The following members of the Bar committee were present: Bettis,
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Gilley, Braun, Thalhofer and Warden.

Also present was Lundy.

Claims Against Decedents' Estates (continued)

When claim not affected by statute of limitation (section 27). Dickson
reported on his research with respect to the statute of limitation and out-
lined the provisions of ORS 121,080, 121.090, 12.190, 12.210 and 13.080. He
cited and explained the effects of the following cases: Clostermann v.
Reynolds, (1963) 237 Or. 11k4; Chalaby v. Driskell, (1964) 237 Or. 245; In
re McKinney's Estate, (1944) 175 Or. 1. Dickson suggested that section 27
of Gooding's draft be amended by referring to the applicable statute of
limitation and reiterating the existing statute of nonclaim, and added that
he did not deem it either desirable or necessary to adopt a special statute
of limitation for probate matters. In view of Clostermann v. Reynolds, he

noted that rejected claims were in the same category as actions and the
statute of limitation did not apply.

Frohnmayer pointed out that one purpose of the revised probate code was
to be expedite the closing of estates and the statutes to which Dickson re-
ferred allowed an unnecessarily long time lapse., He suggested the committees
study those statutes with a view to cutting down the time limit and accelerating
the closure of estates. He also proposed that the germane statutes be collect-
ed in one place in the revised code, and Dickson agreed that the statute of
nonclaim and reference to the statute of limitation should be in juxtaposition
in the code.

Nonabatement of action are sent by death, disability or transfer; con-
tinuing proceedings (ORS 13.080). Lundy pointed out that subsection (3)
of section 1 of his draft dated June 16, 1966, was the nonclaim statute.
Frohnmayer asked that the committees discuss the situation where an action
was pending against the decedent at the time of his death, with specific
reference to ORS 13.080, and suggested that the claimant be required to
present his claim within four months. Zollinger proposed to follow the
pattern of section 2, Lundy's draft, and ® provide that the action should
be effective within four months of the first publication of notice. After
further discussion, Allison moved, seconded by Frohnmayer, that section 2
of Lundy's draft and ORS 13.080 be amended to provide that the action must
be continued within four months from the publication of the first notice to
creditors, but not more than one year following the death of the deceased.
Gilley commented that approval of this motion would require a substitution
of the personal representative. Motion carried.

Suspension by death; revival; maximum limitation on claim against
decedent's estate (ORS 12.190). The committees next discussed ORS 12.190.
Frohnmayer noted that ORS 12.190 referred to an action that was in existence
but not filed during the lifetime of the decedent, and suggested that the
claimant in this instance was in the same category as all other claimants.
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Zollinger remarked that ORS chapter 12 (Limitations of Actions and Suits)
should contain a statement conforming it to the probate code. He explained
that the creditor whose claim had not been barred at the time the decedent
died could present his claim within the period for any other claim against

the estate, which was at least four months and could be as long as one year,
and the committees agreed that creditor claims should be barred by limitation
one year from decedent's death even though there were no probate. Zollinger
suggested the following wording: :

""No claim shall be barred by the statute of lTimitation which
was not barred at the time of the decedent's death until one year
thereafter.!

Zollinger expressed the view that the statute should contain a provision
that the creditor would bear some responsibility to obtain an administration
of the decedent's estate.

Frohnmayer inquired if an action could be filed a year after decedent's
death on a claim on which no action was filed prior to death and was told by
Dickson that under Chalaby v. Driskell the action could not be filed because
the decision held that the claim was barred when the final account was filed,
notwithstanding the fact that the statute of limitation had not run. Frohnmay
commented that this point should be cjarified in the statute. ‘

Zoliinger suggested that section 27 of Gooding's draft be amended by in-
serting, at the beginning of the section, ''until one year after the death of
the decedent''; by inserting a period after ''at the time of the decedent’s
death''; and by deleting the balance of the section. Carson suggested the
section begin "until the expiration of one year.' Jaureguy commented that
the suggested wording inferred that the claim would be barred in one year,
whereas the claimant could have four years under the statute of limitation.
After further discussion, Carson moved, seconded by Zollinger, that the
following wording be substituted for section 27:

"No claim shall be barred by the statute of limitation within
one year immediately following the date of the death of the de-
cedent which was not barred at the time of the decedent's death."
Motion carried.

Zollinger indicated that ORS 12.190 could be conformed to amended section
27 by deleting the second sentence of ORS 12,190 and substituting a reference
to section 27,

Claims barred when no administration commenced (section 28). Gilley re-
ferred to section 28 of Gooding's draft, asked if it was necessary to retain
"whether testate or intestate, original or ancillary.' Gooding read the
comment following section 413, 1963 Iowa Probate Code, outlining the purpose
for retention of that wording.

Zollinger questioned the need for section 28, inasmuch as Oregon adopts
the statute of limitation of other states in ancillary administrations.
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/Note: See ORS 12.260/ Carson noted that the title companies in Oregon are
the major users of this statute, and Thalhofer agreed, adding that the period
in section 28 should be extended to six years to conform to the statute of
limitation.

Lundy asked if the appointment of the personal representative constitutsd
the point of commencement, and Zollinger replied that the appointment and
qualification of the personal representative wouid be appropriate as the
point of commencement.

Frohnmayer moved, seconded by Thalhofer, that Lundy harmonize the content
of section 28 with ORS 12.190 by rephrasing the second sentence of ORS 12.190
and substituting that sentence for section 28. Motion carried.

Time within which actions against representative may be commenced (ORS 121.
080); action against representative not to be commenced until claim is present-
ed and rejected; liability on claim presented after six months from appoint=-
ment of representative (ORS 121.090); and provisional remedies against executors
or admistrators (ORS 121.100). After a brief discussion, Goodihg moved, second-
ed by Frohnmayer, that ORS 121.080, 121.090 and 121,100 be repealed. Motion
carried,

Reference of claims (section 31). Gooding noted that inasmuch as the
probate court would have equitable powers under the revised probate code, there
was no longer a need for section 31 of his draft (i.e., ORS 116.575). He
moved, seconded by Frohnmayer, that ORS 116,575 be repealed. Motion carried.

Exemption of homestead devised or not devised (section 32). Dickson in-
dicated that section 32 of Gooding's draft would be considered later when the
subjact of homestead comes under discussion,

Request for hearing or filing separate action (section 21). Section 21 of
Gooding's draft had been considered by the committees the previous day, and
Frohnmayer explained that he had rewritten the section and had reviewed in
connection therewith sections 415 and L43, 1963 Iowa Probate Code. A claim
need not be filed against the estate in Iowa, he explained, but a separate
action might be commenced in lieu of filing a claim. Frohnmayer considered
this to be an undesirable procedure and had rewritten section 21 to require
that all claims must be filed, and if there was a rejection, either wholly
or in part, the claimant had the alternative of filing with the clerk a re-
quest for a summary hearing or filing a separate suit or action against the
personal representative. He proposed the following wordings

"Section 21. Request for hearing or filing separate action.
(1) If the claim has been disallowed in whole or in part, the
claimant shall within 20 days after the date of delivery or mail-
ing of the notice of disallowance to him either:

""(a) File with the clerk a request for a summary hearing
with nroof of service of a copy of the request upon the personal
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representative or his attorney, or

"(b) File a separate action against the personal representative,
in lieu of requesting the summary hearing. Such action must be
filed in the county where the probate proceedings are pending and
shall proceed and be tried as any other action at law.

“(2) If the claimant shail fail to request a summary hearing or file
a separate action, the claim shall be deemed disailowed and barred, except
to the extent the personal representative may have partially allowed the
claim."

Zollinger asked Frohnmayer if he had prepared another section dealing with
the content of the separate action and received a negative reply. Zollinger
suggested a provision requiring that the separate action be brought in the
circuit court of the county in which the probate proceeding was pending and
that the action be heard by the probate judge. Gilley expressed approval of
keeping all proceedings in the probate court because of the advantage of
having a complete record of contested claims in the probate file. Gooding
pointed out that there could con~eivably be many defendants or many plaintiffs,
and Frohnmayer remarked that the majority of such cases would be personal in-
jury cases which need not be tried in the probate department of the circuit
court, Gilley proposed to omit questions of venue by eliminating reference
to where the suit or action must be filed, and it was apparently agreed that
the statute should not Timit the suit or action to any particular court,

Gilley commented that equity could be invoived in these cases, and it was
agreed to change Frohnmayer's proposed wording to ''suit or action,' rather
than ''action at iaw'', The second sentence of paragraph (b) of subsection (1)
would then read: ™Such suit or action shall proceed and be tried as any

other suit or action."'

Zollinger commented that 20 days might not be enough time for the claimant
to make his decision, and suggested 60 days, The committees apparently agreed
and the time period was so amended., Warden remarked that there was no minimum
limitation set on the amount of the claim and the probate judge could be re-
quired to spend a great deal of time on small claims.

Request for hearing by claimant (section 22)., Section 22 of Gooding's
draft, as rewritten by Frohnmayer, was read to the committees as follows:

Tection 22, Right for plenary action by personal representative,
If the claimant shall elect to request a summary hearing upon his claim,
nevertheless the personal representative shall have the right within 20
days of the filing of the request to demand that the claimant shall file
a separate action upon his claim in the manner provided in paragraph (b)
of subsection (1) of section 21, The failure of the claimant to file a
separate action within 20 days after the personal representative has
made such demand and served notice of such demand upon him shall result
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in the disallowance and barring of the claim, except to the extent the
personal representative may have partially allowed the claim."

Frohnmayer commented that another way of handling this situation would be
to put the burden to file on the personal representative if he wanted a
plenary action.

The 20-day limitation in rewritten section 22 was discussed, and Frohnmayer
suggested that it be extended to 30 days with the same change in section 21,
Zollinger pointed out that thc compirable guardianship statute (i.e., ORS 126,
331) provides for a period of 30 days, whereas the committees had decidecd on
60 days in rewritten section 21, and suggested that the protate and guardian-
ship statutes should be made uniform., Lundy commented that it might be advis-
able to amend the guardianship statute to conform to the 60-day period. No
definite decision was reached on this matter.

Summary hearing (section 23). Frohnmayer commented that he had rewritten
section 23 of Gooding's draft, after studying ORS 126.331 and sections Lkh and
LL7, 1963 Iowa Probate Code as follows:

"'Section 23. Summary hearing. (1) If there shall be a summary hearing
upon the claim, the personal representative shall move or plead to such
claim in the same manner as though the claim were a complaint filed in an
ordinary action or suit.

"(2) The trial of the claim and the offsets or counterclaims, if any,
shall be to the court without a jury. However, the court may, in ite
discretion, either on its own motion or upon the motion of any party, sub-
mit the cause to a jury; provided, however, that if the amount of the claim
or counterclaim exceeds the sum of $300, either party shall be entitled to
a jury if written demand is made within 10 days after the cause is at
issue.

"(3) There shall be no appeal from the judgment of the court or verdict
of the jury."

Frohnmayer explained that by the terms of rewritten section 23 if both
parties elected a summary hearing, it would be final. He had concluded that
if both parties were satisfied to have it tried in a summary manner and both
the claimant and the personal representative were given clear cut rights, the
jury trial should not be had. His contention was that inasmuch as the summary
hearing was a matter of election, there was no issue of constitutionality in-
volved in cutting off the right of appeal. Zollinger pointed out that this
followed the provisions of the guardianship statue (i.e., ORS 126.331).

After further discussion, Frohnmayer moved, seconded by Gilley, that re-
written sections 21, 22 and 23 be approved with the amendments discussed above
and to provide that the summary proceeding not include a jury trial and that
the court determination should be final. Motion carried.
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Next Meeting of Committees

The next joint meeting of the committees was scheduled for Friday,
July 15, 1966, at 1:30 p.m., and the following Saturday, July 16, in
Dickson's courtroom, 2Lk Multnomah County Courthouse, Portland. It was
agreed that the agenda items for the July meeting should be discussed in
the following sequences

(1) Butler presentation on powers and duties of executors and
administrators generally; discovery of assets; inventory and
appraisal,

(2) Claims against decedents' estates.

(a) Consideration of sections 21, 22 and 23 of Gooding's draft,
as rewritten by Frohnmayer and amended by committee action.

(b) Consideration of revised provisions on statute of limitations.

(3) Presentation by Jaureguy concerning actions and suits affecting
decedents' estates and administration (ORS chapter 121).

(4) Support of surviving spouse and minor children; homestead.
(5) Establishing foreign wills and ancillary administration.

Powers and Duties of Executors and Administrators Generally; Discovery of
Assets; Inventory and Appraisal '

Butler distributed to menbers present copies of his report on ORS 116.105
to 116,465, relating to powers and duties of executors and administrators
generally, discovery of assets and inventory and appraisal.

/Note: A_copy of Butier's report constitutes the Appendix to these
minutes,/

Possession and control of property (ORS 116.105). Butier commented that
sections 350 to 355, 1963 Towa Probate Code dealt with the subject of title
and possession of decedent’s property, He was of the opinion that the present
Oregon statute (i.e., ORS 416.105) had posed no problems from an administra-
tive standpoint and recommended no change in substance.

Dickson posed the situation of a widow entitled to life tenancy of a home
and claiming that the heirs should bear the expense of repairing the property
to make it habitable for her. He commented that he was inciined to the view
that the life tenant should take the property as it was at the date of de-
cedent's death and shouid then be required to preserve it and keep it from
decay.

Zollinger remarked that the statute should distinguish between the right
to possession and the duty to take possession. Husband commented that the



Page 17
Probate Advisory Committee

Minutes, 6/17, 18/66

personal representative should be entitled to the rents of the real property
during the course of administration as provided in the present law. Zollinger
contended that if the person to whom real property was devised was entitled to
receive the rents and profits collected by the personal representative during
administration from the date of death, the personal representative should not
be charged with the duty of collecting rents and profits or protecting the
property against loss or damage unless it appeared that there was a potential
need for that money to pay creditors' claims. Frohnmayer expressed agreement,
adding that the only time the personal representative should be saddled with
this burden was when the money was needed to pay the debts of the estate. In
the case of devised property, Frohnmayer pointed out that the personal repre-
sentative was not entitled to the income of the property because it belonged
to the devisees.

Butler pointed out that one of the requirements where the marital share
was in trust was that the income was payable to the wife for her lifetime
in annual or more frequent installments. If the statute were to require that
the income would be available to the personal representative for payment of
expenses, serious problems could be created as to ability to qualify for a
marital deduction.

Zollinger suggested the following addition to ORS 116.105:

""The personal representative is entitled to the control of the
property . . . by order of the court or judge thereof. Until the
representative shall take possession and exercise control, the owner
of any property of the estate may retain or take possession and exercise
control; but where any such property . . .'

Frohnmayer read section 350, 1963 Iowa Probate Code to the committees, which
provided that property would go to the heirs, devisees or legatees, subject to
being returned to the estate if needed to pay the debts. He suggested that
this section 350 be incorporated in ORS 116.105, to be followed by a statement
setting forth precisely who was entitled to collect the income from the
property. Gooding remarked that all cash in the estate should be used to pay
the debts before the sale of any assets,

Frohnmayer pointed out that Richardson had done a great deal of research
on this subject and suggested postponement of further consideration of ORS
116.105 in order to obtain the benefit of his remarks. There being no ob-
jection, Dickson so ordered. Butler agreed to contact some of the banks to
elicit their opinions on this subject. Foilowing the noon recess, Zollinger
suggested that sections 349 to 355, 1963 Iowa Probate Code be taken into
consideration by Butler in preparing any amendments to ORS 116,1(5,

The meeting was recessed at 12:30 p.m.

The meeting was reconvened at 1:30 p.m. In Dickson's absence, Zollinger
presided, with the following members of the advisory committee also present:
Allison (arrived 2:30 p.m.), Butler, Carson, Frohnmayer, Gooding, Hushand
(arrived 2:10 p.m.), Jaureguy and Lisbakken.
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The folilowing members of the Bar committee were present: Bettis,
Gi 1tey, Braun, Thathofer and Warden.

Also present was Lundy.

Powers and Duties of Executors and Administrators Generally (continued)

Per formance of contract to convey (ORS 116,110), Butier explained
that sections 95, 96 and 97, 1963 lowa Probate Code, dealt with the
subject of contracts to convey property, and he outiined the provisjons
of these Iowa statutes. Zollinger inquired if an order of court under
ORS 116.110 served a useful purpose, and Bettis replied that it was use-
ful to satisfy titie companies, if for no other purpose. Bettis sugges-
ted that ''any enforceablie contract'’ be substituted for ''bond for a deed
or other enforceable contract.!

Gilley advocated deletion of subsection {2) of ORS 116.110, which would
remove the requirement for a court order. In cases where doubt existed,
he said, 1t would be possible to petition the court and obtain an order,
Zollinger agreed that if the deed contained a recital of the contract, it
would be sufficient. Carson expressed the opposite view, pointing out
that a court order was better for the recorded titie of the property and
maintaining that the record should contain a full showing of the exis-
tence of a contract, Jaureguy concurred that there should be a filing
of a report with the court.

Gilley moved, seconded by Frohnmayer, that subsection (2} of ORS
116,110 be deieted. Motion failed, the advisary committee voting 3 yes
and 4 no, and the Bar committee voting 3 yes and 2 no.

Llundy inquired if ORS 116.110 shoutd have any application to contracts
of saie of personal property and pointed out that the comparable pro-
vision of the guardianship statutes (i.e., ORS 126.285) appliied to both
real and personal property. This point was discussed and it was generally
agreed that ORS 116.110 should be amended to apply to both real and
personal property.

Bettis moved, seconded by Thalhofer, that subsection (1) of ORS 116.110
be amended to read as follows:

_MIf any deceased person was at the time of his death a party

to ,a bond for a deed or other Vi an enforceable contract requiring

him to convey real /estate/ and personal property, the interest and

titie of the deceased may be conveyed by his / executor or adminis-

trator / personal representative upon full compi1ance with the terms

and conditions of such / bond or / contract by the other party there-

to, and a deed or bill of sale so _made transfers the same title as

though made by the deceased /zif / while 1iving." No vote was taken
on the motion and it was agreed that further discussion would be deferred
pending Allison's return to the meeting.
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Upon Allison's return following discussion of ORS 116.130, Zoliinger
recounted the problems discussed in connection with the requirement of a
court order in subsection (2) of ORS 116,110, Allison expressed the view
that title companies in all probability would require the personal repre-
sentative to obtain a court order in all cases involving real property
whether or not the statute contained this requirement. He expressed the
view that titie companies were entitled to know there was a binding and
enforceable contract in existence prior to the death of the decedent.

The advisability of a court order requiring the personal representa-
tive to execute a transfer instrument in cases involving personal pro-
perty was discussed, and it was the concensus of the committees that
ORS 116,110 should be amended to apply to both real and personal property,
and in both cases an order of court should be required as a condition to
the instrument of transfer.

Authority of executor when will includes gift of body for scientific
and medical purposes; nonliability for actions (ORS 116.115), Butler
indicated that he had originally recommended no changes in ORS 116.115,
but it had later occurred to him that it had become fairly common prac-
tice for people to arrange in advance of death to have their eyes deli-
vered to an eye bank, This donation is usually accomplished by means of
a form provided by the eye bank, rather than by a provision in the will,
he said, and ORS 116,115 would not cover the situation where a family
member objected to the gift of the decedent's eyes.

Frohnmayer read ORS 97.132 to the committees and, after a discussion,
Butler indicated that he would revert to his original recommendation that
no change be made in ORS 116.115 inasmuch as his apprehension concerning
the difficulty with eye donations was taken care of by ORS 97.132, He
moved, and it was seconded, that no change be made in the substance of
ORS 116,115, Motion carried.

Right to file notice of and perfect lien (ORS 116,120), Butler sug-
gested the substitution of ''personal representative'' for ''executor, ad-
ministrator or legal representative'' in ORS 116.120. There was a brief
discussion concerning extension of the time period for a personal repre-
sentative to perfect a lien, but it was decided that no extension was
necessary in view of other applicable provisions of Tlaw.

Butler moved, and it was seconded, that ORS 116,120 be retained with-
out material change. Motion.carried,

Power to borrow money (ORS 116.125), Butler explained that under ORS
116,125 the personal representative could borrow money with proper author-
ity without the necessity of pledging or mortgaging specific property. He
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recommended no change in ORS 116,125, but said he had no objection to the
following revised wording which had been prepared by Zollinger:

"'A personal representative may borrow money, when authorized
by the will of the decedent or by order of court, for the purpose
of paying debts, taxes or expenses of administration or for payment
of legacies or for distribution. Any debts incurred by the personal
representative for borrowed money shall be evidenced by his promis-
sory note signed in his representative capacity. The note may be
secured pursuant to ORS » No distribution of assets of the
estate shall be made without the consent of the holder of the note
while it is outstanding.'

Zollinger was of the opinion that it was appropriate to permit an
executor to borrow money by authority of the will or by order of the
court. He remarked that the proposed wording would simplify the ela-
borate, awkward and inadequate procedure required under present law
and would be harmful to no one, Husband inquired if the proposal en-
visioned payment of a mortgage on a homestead and was told by Frohnmayer
that the personal representative had no authority to make such a payment.

In reply to a comment by Frohnmayer, Zollinger indicated that if the
homestead exemption provisions were to be rewritten in & manner that
would permit payment of money to the surviving spouse in substitution of
residential property, he had no objection to stating this policy in the
statute, but he pointed out that this question had not yet been decided.
Frohnmayer suggested that ', homestead, exempt property rights, dower or
curtesy,'’ be inserted after '‘payment of legacies' in Zollinger's proposed
wording, and the committees concurred,

Butler moved, seconded by Gooding, that Zollinger's proposed wording as
amended, be substituted for ORS 116,125, Motion carried,

Executor or administrator may compound for debts due estate (ORS
116,130). Frohnmayer moved, seconded by Butier, that ORS 116,130 be
approved in substance, with suitable modernization of the wording.
Motion carried,

Frohnmayer proposed that the substance of section 114, 1963 Iowa
Probate Code, which was derived from section 126, Model Probate Code,
be incorporated substantially in ORS 116,130, The committees concurred
with this proposal.

Medium of compromise of secured debts; bonds of federal corporations
(ORS 116.135), Butler suggested elimination of ORS 116,135 for the
reasons set ftorth in his report, Butler moved, seconded by Carson, that
ORS 116,135 be repealed., Motion carried.
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Right to redeem mortgaged property (ORS 116.140). Lundy commented
that Riddlesbarger’s draft on wills, considered at the November and De-
cember 1965 meetings, included a proposal (i.e., section 13) substantially
similar to Bill No. 7, which had been submitted to the Law Improvement
Commi ttee during the 1965 legisiative session but was not introduced, and
which had embodied provisions on exoneration that appeared to replace ORS
116,140, /“Note: See Minutes, Probate Advisory Committee, 11/19,20/65,
pages 7 anu 3, and Appendix A, Minutes, Probate Advisory Committee, 12/17,
18/65./ Lundy also called attention to the draft dated April 8, 1965,
which had been distributed to committee members, Zollinger recalled the
difficulties encountered by the committees in their discussion of the
secured claims issue, / Note: See Minutes, Probate Advisory Committee,
L/15,16/66, pages 31 to 33, and Minutes, Probate Advisory Committee,
5/20,21/66, pages 3 to 9. 7 Zollinger stated that he could see no objec-
tion to the retention of the substance of ORS 116,140, Braun suggested
deletion of ''out of the proceeds of the other personal property' in order
that ORS 116,140 not be limited as to the source of the moneys for redemp-
tion purposes, and other members agreed.

Butler moved, seconded by Frohnmayer, that the substance of ORS 116,140
be preserved. Braun moved, seconded by Frohnmayer, to amend the motion by
deleting ''out of the proceeds of the other personal property!' from ORS
116.140, Motion to amend carried, Main motion carried.

Order for sale where redemption deemed improper (ORS 116.145). Butler
referred to his comments on ORS T116.145 as set forth in his report.
Zollinger indicated that he saw no need for the section because provision
for sale had already been made and if the property was encumbered, it
could be sold only subject to the conditions of the mortgage. After
further discussion, Butler moved, seconded by Braun, that ORS 116.145 be
repealed. Motion carried.

Citation to mortgagee or payee; application of proceeds of sale (ORS
116.150). Zollinger commented that ORS 116,150 extended the procedure in
ORS 116,145, Butler moved, seconded by Thalhofer, that ORS 116.150 be
repealted, Motion carried,

Inapplicability of sections to certain mortgages and liens (ORS
116.155), Zollinger commented that since ORS 116,140 did not provide for
redemption in the circumstances described in ORS 116,155, he could see
no purpose in preserving ORS 116,155, Frohnmayer moved, seconded by
Butler, that ORS 116,155 be repealed. Motion carried.,

Satisfaction of debt not due (ORS 116,160). Zollinger pointed out that
ORS 116.160 permitted the executor to require that the creditor accept in
satisfaction the present value of the secured obligation. This point, he
commented; was extensively debated at the May 1966 meeting and it was de-
cided the secured creditor would not be deprived of the right to wait for
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his money. [jNoteg See Minutes, Probate Advisory Committee, 5/20,21/66,
pages 3 to 90‘7' Gooding moved, seconded by Butler, that ORS 116,160 be
repealed. Motion carried,

Power to redeem property sold at foreclosure or execution sale (ORS
116,165), Zollinger expressed the view that right of redemption should
terminate at the same time the decedent's redemption right would have
terminated had he l1ived. He suggested that ORS 116,165 be modified to
provide that the personal representative could redeem property from
foreciosure within that time and wherever a right of redemption existed
prior to decedent!s death., Butler noted that extending this power of
redemption to a personal representative was tantamount to giving him a
power of investment; and expressed doubt that this was a proper function
of a personal representative,

Allison noted that a situation could exist where valuable property
would be sold on execution to satisfy a minor debt, and suggested that
the statute be broadened to allow a general redemption under court or-
der by using wording similar to that in ORS 116,140, Further discussion
ted to the decision to consolidate the two sections,

Butler moved, seconded by Aliison, that ORS 116,140 and 116,165 be
consolidated substantially upon the terms of ORS 116,140, Motion carried.

Authority of executor or administrator to continue a business (ORS
116,170), Butler noted that Iowa's provision comparable to ORS 116.170
was section 83, 1963 Iowa Probate Code, Lundy remarked that the Iowa
section was derived from section 131, Model Probate Code, and that when
the revised Oregon guardianship statutes were adopted in 1961, a similar
statute was incorporated therein (i.eo., ORS 126,255), Frohnmayer and
Butler concurred that the Iowa statute was better than Oregon's; which
was too restrictive. Braun asked if the Iowa statute envisioned a sit-
uation where a personal representative was given additional powers under
the will and could thereby continue operation of the decedent's business.
Carson and Butler expressed doubt that the statute could be so construed,
and Zollinger suggested that it provide that when the will so authorized
or upon order of the court, the personal representative would be given
authority to perform certain acts.

Carson pointed out that the Uniform Partnership Law (i.e., ORS chapter
68) puts the burden of conducting a business on the surviving partner and
only in the case of the last surviving partner does the personal represen-
tative have the authority to liquidate. 1In reply to a question by Frohn-
mayer, Carson advised that reference to partnership situations be omitted
from the statute, unless the committees wished to make conforming amend-
ments to the Uniform Partnership Law.

Butler suggested the substance of section 83, 1963 Iowa Probate Code,
with modifications, be approved in lieu of ORS 116,170,
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Carson caited attention to the fact that the Iowa statute was silent
concerning bond requirements, and urged that an additional bond for the
personal representative be required in instances where he was required to
conduct a business for the decedent. Allison shared Carson's opinion and
added that the surety upon the bond of the personal representative should
not be 1iable for obligations arising as a result of his continuing the
business in which the decedent was engaged. He recommended retention of
the wording of ORS 116,170, obliging the court to require the personal
representative to file such additional bond as the court should direct
and approve. Jaureguy suggested that the original bond protect against
the personal representative's liabilities, and that if that bond was not
sufficient, the court could order an additional bond. Frohnmayer expres-
sed approval of this procedure and objected to separating the responsibiiity
of the bonding company into one area covering the administration of the
estate and another area covering the operation of the decedent's business.
He suggested the statute requiring bond be broadened to cover operation of
a business conducted pursuant to court authority, with provision for addi-
tional bond in the discretion of the court. Allison stated that he had
some doubt whether the original bonding company could be held liabile for
a defalcation incurred through operation of a business, but Frohnmayer
did not agree with this premise,

The meeting was adjourned at 4 p.m.
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COMMENTS AND SUGGESTIONS WITH RESPECT
TO ORS 116.105 TO ORS 116.465 INCLUSIVE
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Probate Law Revision
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Herbert E, Butler
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No change suggested.
No change suggested.
No change suggested,
No change suggested.
No change suggested.
No change suggested.

It is suggested that this provision in the Code be etiminated
in its entirety. In general, ORS 116,135 empowers the executor
or administrator of a decedent's estate, if authorized to do
so by the probate court, to compromise any debt owing the
estate secured by mortgage on real or personal property and
by such compromise to accept in lieu thereof bonds issued by
the Home Owners' Loan Corporation, bonds of the Federal Farm
Mortgage Corporation and the bonds of any other corporation
all the stock of which is owned beneficially by the United
States, or to accept part cash and the batance in such bonds
and to give a discharge to the debtor upon receiving such
bonds, or bonds and cash. If such compromising is procured
or induced by faults or fraudulent representations of the
debtor, the payment shall operate only to discharge a like
amount of his debt. This provision of the Code was enacted
by the legislature in 1935, Our general ecomony has under-
gone so many changes since that time that the Statute appears
to have no present utility,

This Code provision authorizes the probate court to order the
executor or administrator of a decedent's estate to redeem

real or personal property left by the decedent under mortgage
if it appears that such redemption out of the proceeds of other
personal property would be for the interests of the estate and
not prejudical to creditors,
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On several occasions in the past the Advisory Committee
discussed new statutory provisions dealing with the exoneration
of indebtedness outstanding against property which is specifically
bequeathed or devised. No conclusions satisfactory to the
comnittee as a whole were reached in those discussions, One
of the proposals considered (Bill No. 7) would have repealed
ORS 116.1L40 in its entirety.

If the committee is to renew its efforts to arrive at a
satisfactory proposal covering encumbrances on real and personal
property of a decedent's estate, revision or repeal of ORS 116.140
should be considered at the same time. On the other hand, if
the Advisory Committee decides that it will be best to abandon
any efforts to enact legislation with respect to the exoneration
of encumbrances on real and personal property which is
specifically devised or bequeathed, I suggest that ORS 116,140
remain unchanged.

A1l of these sections, particularly the first four, refer back to
ORS 116.140. ORS 116,145 provides for sale of real property if
the court determines that the application for redemption thereof
is improper or inexpedient. ORS 116,150 provides for citation

to the mortgagee 10 days before making an order for the appli-
cation of the proceeds of sale and specified that the proceeds

of sale shall be applied first to the payment of proper sale
expenses and secondly to the satisfaction of the mortgage debt,
the residue, if any, to be applied in due course of administration.
ORS 116,155 specifies that the three preceding sections do not
include a mortgage which has been forclosed or upon which a

suit for forclosure has been commenced nor to any other lien
arising upon judgment or decree given against the deceased in

his lifetime, ORS 116.160 provides that if the debt secured

by the mortgage mentioned in ORS 116,140 is not due at the time
of entry of the order for redemption or application of sale
proceeds, the creditor is entitled to receive in satisfaction
thereof such sum as may be ascertained to be equal to the present
value of the debt. ORS 116.165 authorizes an executor or
administrator to redeem for the benefit of the estate any real
estate belonging to the estate which may be sold at public
auction by decree of court on foreclusure of mortgage or upon
judgment, such redemption to be in the same manner and upon

the same terms that the property may be redeemed by any debtor.

All of the sections should be taken into account in the
committee's consideration of the questions proviously raised
as to whether a bill should be formulated with respect to
exoneration of encumbrances on real and personal property
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which is specifically devised and bequeathed and with respect
to the question as to whether ORS 116,140 should be repealed,
revised or left unchanged.

Personally, I am inclined to leave the statutes unchanged
and to make no additional provisions which would cover exonera-
tion of encumbrances on specifically devised and bequeathed
real and personal property.

116.170  This section authorizes the probate court to permit an executor
or administrator of a decedent's estate to continue and carry
on a trader business in which the decedent was engaged at the
time of his death, other than one in which he was engaged as
a partner, for a period not to exceed 12 months., I have the
feeling that this statute may be too restrictive, particularly
so in those cases where the provisions of the decedent's will
grant more extensive powers to an executor. Perhaps it would
be desirable to qualify the statute so that it will apply only
in the absence of provisions in the will of the decedent to
the contrary, in which cases the provisions of the will are to
control. Also, it might be desirable to authorize the personal
representative of the decedent's estate to change the form of
business entity as, for example, through incorporation thereof,
and it might be desirable to give the probate court some further
latitude in emergency situations,

116.175 This section requires the executor or administrator in the
conduct of a trader business to keep full and accurate accounts
of all receipts and expenditures, including accounts payable
and receivable, and to make monthly reports thereof to the
court, It is my impression that the monthly reporting require-
ment is complied with in very few cases and I suggest that it
be removed because of its ineffectiveness.

116,180 This section permits any interested party to petition the
probate court for an order requiring the executor or adminis-
trator to discontinue and wind up the trader business or for
an order modifying or limiting authority theretofore conferred.
After 10 days'notice, the petition is to be heard by the court,
and thereafter the court may require an audit or additional
information as may be necessary for a complete understanding
of the issues and shall then enter such order as may be to
the best interests of the estate. Even though such a petition
has not been filed, the court is given the authority at any
time to order discontinuance and winding up of the business.
This section appears to be clearly stated and desirable. No
change is suggested.
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This section has to do with delivery of personal property and
payment of debts to foreign administrators and executors., It
was adopted by the 1961 Legislative Assembly and to the best
of my knowledge it has proved entirely workable to the
financial institutions in this state, such institutions being
the ones which are primarily concerned.

This section has to do with the recording of copies of records
in other counties wherein real property of a decedent estate
is situated, I know of no difficulty which has been encountered
and no changes are suggested unless existing laws with respect
to the descent of real property are changed. I mention this
proviso because there has been a suggestion that title to

real property owned by a decedent descend to the executor or
administrator rather than to the devisees and heirs, If

title descends to an executor or administrator, it would
appear that the executor's or administrator's deed to the
devisees or heirs would take the place of the transcript

being filed in the county where the property is located.

Similar comments to those made with respect to ORS 116,190 wouid
seem to apply to this section,

These sections deal with the discovery of assets, No changes
are suggested.

These sections deal with the inventory of a decedent's estate.
No changes are suggested.

These sections deal with the appraisement of the estate, the
appointment of appraisers and the compensation of appraisers.
Both sections were given considerable attention by the Advisory
Committee in previous meetings. I suggest that we renew our
efforts to have the legislature adopt the changes which were
suggested by the Law Improvement Committee during the 1965
legislative session, The one additional change which I would
suggest is that ORS 116.420, if revised in accord with our
recommendations, include a statement as to the manner 1in
which value is to be determined and established for assets
with respect to which appraisal has been waived.
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No change suggested.
No change suggested.
No change suggested.
No change suggested.

This section has to do with the inventory and appraisal of
partnership property. It is so worded that the surviving
partner has the duty to file an inventory of the partner-
ship assets whether or not letters testamentary or of
administration are issued on the estate of the decedent.
In addition, if letters testamentary or of administration
have issued on the decedent's estate, the surviving
partner has the duty to cause the partnership assets to be
appraised in like manner as the individual property of a
deceased person. There appears to be no provision for
appraisal of partnership assets if letters testamentary

or of administration have not been issued. It would appear
desirable that this area be given further consideration.

No change suggested.
No change suggested.

No change suggested,



REPORT
June 16, 19466

Toe Menbhers of the
Advisory Commitiee on Probate law Ravision
znd
Bar Committee on Probate Law and Procedure

From: Robert W, Lundy

Subject: Revised Rough Draft on Presentment, Allowance and Payment
of Claims Against Decedents® Pstates

Cue of the matters scheduled for consideration by the Advisory and
Bar Committees at the meeting to be held June 17 and 18, 1968, is
teview of previous committee action on sections 1 to 17, Mr, Gooding's
rough draft on claims against decedents’ estates, dated April 1, 1968,

This repert contains a reviced rough draft reflecting my inter-
pretation of committee action at the April and May meetings on sections
1 to 17 of Mr, Gooding®s April 1 rough draft., Alsc, in preparing the
revisaed draft T have made certain additions, deletions and other changes
not praviously considered by the committees.

The following sections of Myr. Gooding's April 1 rough draft were
omdited by committee action &t the May meeting, and therefore are not
included in the revised draft:

Section 10. Claims against personal representative, (See Minutes,
5/20,21/66, pages 15, 17) '

Baction 14, Personal representative’s lability. (See Minutes,
5/20,21/66, page 23)

Section 16, Liability for nonpayment of claims. (See Minutes,
5/20,21/68, page 25)

Section 17, Source of payment. {(See Minutes, 5/20,21/66, page 25)

REVISED ROUGH DRAFT

Section 1. Presentment of claims: time limitations, Except as

ctherwise provided {insert “by law® or references to appropriate
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sactions):

() All claims against the estate of a decedent, other than claims
of the personal repfesentative as creditor of the decedent, shall be
presentad to the personal representative.

- {2) Claims presented within fouwr monthe after the daie of the f?.xfsi
publication of notice 'of th2 appoiniment of the personal representative
shall be paid, as provided in section 12, befors claims presented after
the four-month period.

{3} Claims not presented before the szpiration of 12 months after
the date of the first publication of actice of the appointment of the
personal representative, or before the date the persona! represeniative
files his final account, whichever occurs first, are barred from payment:
but the claim of a claimant entitied to equitable relief due to peculiar
circumstances is not so barred,

Reference g Minutes, 4/15,16/56, pages 20 to 24, 34
Minutes, 5/20,21/656, page 11

Gmding"s Draft, 4/1/65, sections 1,4

©ORS 116.510

Mundorff Code, sections 153, 154

lowa Probate Code, section 410

Washington Frobate Code, section 11.40.010
Madel Probate Code, section 135

Section 2. Revival of sction without claim presentment. An

action againet & decedent commenced before and pending on the dats
of his ih ma.y ke revived as provided by law without prasentation

of a clavm ézg&inst the ectate of the decedent.
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References: Gooding's Drafi, 4/1/66, section

Mundorff Code, section 153

Iowa Prchate Code, sections 415, 417
‘Washington Probate Code, section 11,46.100
Model Probate Code, section 136

Zzction 3. Form and verification of claims, () Each claim

presented shalls

{a) Be in writlngq

{b) Describe the nature and the amount thereof, if asceriainable,

{¢) State the names and addresses of me}claimant and, if any,
hig attorney,

{3} Be accompanied by the affidavit of the clatmant, or someone
on his behalf who has personal knowledge of the fact, to the effect
that the amount claimed is justly due, or if not due, when it will or
may become due; that no payments have been made thereon which are
not credited; and that there is no just counterclaim thereto, to the
knowledge of the affiant, except as therein stated.

{2) Any defect of form or any ma:uﬁiblency of a claim presefited
to the personai repréesentative muy be waived by the personal repre-
sentative,

Referencas: Minutes, 4/15,15/66, pages 21, 22

Giooding’s Drafi, 4/1/886, sections 2,3
ORS 118,515, 125,321

Mundor & Code, sections 153, 185

iowa Probate Code, section 418

Tewas Probate Code, section 302

Washingion Probate Code, section 11.40.020
Model Probaie Code, section 137
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Section 4. Written svidense of clalm, When it appears of ie

allegad that thers is any writien evidenre of @ claim presenied to the

personal tepreeantative, the personal representative may desnand that

the evidence be produced or e nonproduciion accountad or,
Refsrences: Minutes, 4/15,16/66, page 2!

Gooding's Dnafe, 4/1/65, section ?

RS 16,515, 126,321

RMum *mﬁ f O ie-s section 155
Towe Probete \..ff.rda?, section 419
Model Prom aw Cods, seotion 137

Section 5, Claims pot due, A claim on & debt not due, whether

or not the creditor holds security therefor, may be presented &8s a
claim on a debt dus. If the claim is presented and allowed, ci°ﬁ§dc{106
shall be in an amount @qm 1o the valus of the deb: on the dute of
allowance Payment on the basis of the amount finally allowed die-
charges the debt and the security, if any, held by the creditor thare-
for bot the creditoy, afier allovases of the clatm, may withdraw the
alaim withour preiudios 1o olher remedies,

Minutes, 4/1%,168/65, pages 25 1o 24, 31, 32
Minutzsg, 5/30,21/6%, pages 4t 8

Goc ﬂmf'g % ’J“ i, ﬂ/fif 65, sections= 5, ¥
Ciooding ait, 5/80/68, sections &, 7

RS 116,810, 157,198

Mundoertf E? 3,._ : 4

fown Frobate Coda, sa—:astmvx:«- 421 wg 423
"a’%fmﬂ?ﬂ.ﬂ.‘?{g‘ﬂii “'“9'"u§mw Gm&m saction 12.76. 180
nate Code, sections 138, 132

Model Pro

(B A claim on a debt due for

Ly oy be prosented a3 8 oladm on an
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unsecured debt dve, or the creditor may elect to rely entirely on the
security without presentation of a claim.

{2} If the claim is presented, it shall describe the security, If
the security is an encumbrance that is recorded, it is sufficient to
describe the encumbrance by date and refer 1o the volume, page and
place of recording,

(3) 1f ihe claim is presented a}xc__i allowed, - allowance shall be in
the amount of the debt remaining unpaid or the date of allowance,

(4} I the claim is presented and allowed and if the creditor
surrenders the security, payment shall be on the basis of the amount
finally allowed,

{8) If the claim is presented a_nd} allowsd, but the creditor does
not swirender the security, payment shall be on the basis ofs

{a) If the creditor exthausts the security before receiving payment,
the amount finally allowsd, less the amount realjzed on exhausting the
security; or

(o) If the crediter does not exhaust the security before receiving
payment or does not have the right to exhaust the security, the amount
finaily allowed, less the value of the security determined by agreement
or as the court may order,

Refersnces: Minutes, 4/15,18/66, pages 31 to 33
Minutes, 5/20,21/66, pages 8, 9

Gooding's Draft, 4/1/66,. section 7
Gooding's Draft, 5/20/43, section 7a

lowa Probate Code, section 323
Moedel Probate Ceode, section 139
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Section 7. Contingsnt and unliquidated glaims, (I A claimon
a contingent or unliquidated debt shall be presented as any other claim.

{2) If the debt becomes abrolute or liquidated before digtribution
of the estate, the claim shall be paid in the same manner as absolute
or liquidated claims of the same class,

(3) If the debt' does not become absolute or liquidated before dis_ti_r-im
bution of the estaie, the court shall provide for payment of the claim
by any of the following methods:

(a} The creditor and personal representative may deiermine, by
égreementﬁ arbitration or compromise, the value of the debt, and upon
approval thereof by the court, | the cleim may be allowsd and paid in
the same manner az a claim on an absclute or liguidated debt.

() The court may crder the personal representative to make distri-
bution of the estate, but to retain sufficient funds to pay the claim if
and when the debt becomes absolute or liguidated. The estate proceeding
may not be kept open for this purpose more than two years after distrie
bution of the remainder of the estate. If the debt does not become
absolute or lguidated within that time, the funds retained, éfter payment
therafrom of any sxpenses sccruing during that time, shall be distributed
fo the distributees. If the debi thereafter becomes absolute or liquidated,
the distributees are liable to the creditor to the eutent of the estate
received by them. The gourt may require the distributees to glive bond
approved by the court and exacuted by a surety company qualified tal

wensact sursty business in this state, for the satisfaetion of their
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liability to the creditor,

{c) The cowrt mav ordsr the personal representative o make dist_ri--
butlon of the ostaie ag though the claim did not exist. If the debt
thereaiter becomes absolute or liquidated, the distributeas are liable
to the creditor to the extent of the estate received by them, The
couri may require the distributess to give bond approved by the court
and exccuted by a surety company qualified to transsct surety business
in this state, for the satisfaction of their liability to the creditor.

{d Such other method as the court may order,

References: Minutes, 4/15,16/€6, pages 28 to 31
Minutes, 5/20 /85, pages 9, 10

Gooding’s Draf, 4/1/66, section 9
. Gooding's Draft, 5/20/66, section 8

ORS 116,510, 117,170

Munderff Code, ssctions 154, 164

Iowa Probate Cods, secticn 424
Washington Probate Code, zection i1.786.180
Model Probate Code, section 140

Bection 8, Claims of cersonal representative. If the personal

representative is a creditor of the decedent, his claim against the
estate of the decsdent shall be filed with the clerk of the court within
the ¢ime recuirad by law for presentment of claims to & personal repre-~
sentative, and shall be presented to the court for sllowance or dis-
allowance, Upon applicetion by the personal réepresentative or any
perzon interested in the estate, the allowance or disallowance of the
claim may be reconsidered by the court on the hearing on the final
account of the personal representative,

T e AT 10 gm gy o i - ) s 7 . R g ¥
Fgferancesy  Mioutes, £/15,18/66, nages 33 o 38
ERSIRLOES I

Minutes, §/36,21766, pages 1l io 15
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Gooding's Draft, 4/1/66, sectior 9
Gooding's Draft, 5/20/66, section 9

ORS 116.580, 115.585

Mundorff Code, sections 161, 162

izwa Prolkate Code, sections 431, 432
Washington Probate Code, section 11, 40,140
Mode) Probate Code, section 146

Section 9, Classification of debts and expenses. If the estate

of a decedent is or appears 1o be insufficient to satisfy in full ail
debis and expenses, ihe personal representative shall classify debis
and expenses as follows: |

{¥) Expenses of administratmm.

{2) Reasonable expenses of funeral and burial of the decedent.

{3) Debts and taxes having prefereﬁce under the laws of the

United States,

{4} Expenses of last sickness of the decedent,

{5} Taxes having preference under the laws of this state.

{6) Debis owed employes of the decedent for labor performed within
the 90 days immediately preceding the date of death of the decedent.

(7} 'The claim of the State Public Welfare Commission for the net
amount of public assistance, as defined in ORS 411.010, paid to or for
the dacedent, and the claim of the Oregon Siate Board of Control for
care and maintenance of any decedent who was at a state institution to
the extent provided in ORS 179.610 to 179,770,

{8) AL other claims against the estate.

References: Minutes, 5/20,21/66, pages 17, 18
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Gooding®’s Draft, 4/1/66, section 11

ORS 117.110, 117.120, 17.160

Mundorff Code, section 163

Iowa Probate Code, section 425
Washington Probate Code, section 11.76.110
Model Probate Code, section 142

Section 10, Funeral and burial expenses. (1) As used in this

section:

(8) "Burial” means the disposition of the human remains of a
decedent by cremation, inurnment, entombment, burial or otherwise,

(b) “Funeral® means the funeral, monument or other marker and
other customary incidents to the bhurial of a decedent,

{2) The funeral and burial of a decedent may be in a manner and
at an expense according to the circumstances and condition of the
decedent in life; but only the expense necessary to effect a pilain
and decent funeral and burial may be allowed and paid from the estate
of the decedent if the estate is insufficient to satisfy in full all other
debts and expenses and any devises and bequests,

References: Minutes, 4/15,16/66, pages 24, 25

Gooding'’s Draft, 4/1/66, section S
ORS 117,150
Mundorff Code, section 128

Washington Probate Code, section 11.76.130

Section 11, Compromise of claims. The perzonal representative
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and creditor, with prior or subsequent approval by the court, may com-
promise a claim against the estate of a decedent, whether the debt is due or

or not due, absolute or contingent, liquidated or unliquidated,

References: Minutes, 4/15,16/66, pages 29, 30
Minutes, 5/28,21/66, pages 10, 11

Gocding's Draft, 5/20/66, section 8a
Model Probate Code, section 147

Section 12, Payment of claims and expenses. (I} Claims against

the estate of a decedent presented and allowed or establizhed by action
or suit within four months afier the date of the first publication of notice
of the appofmmem of the personal representative shail be paid in the
order specified in section 9. After payment of those claims, claims
presenied and aliowed or established after the four-month period shall
be paid in the same order and manner.

(2) 1f, after the expiration of four months after the date of the
first publication of notice of the appointment of the personal repre-
senﬁative, the estate is sufficient to satisfy in full all claims allowed
or established, and after payment qf expenges of administration and
of f@ﬂémi and burial of the dscedeﬁt, the personal representative may
pay the claims so0 allowed or :astabli:shed. if the estate is insufficient
1o satisfy in full those c¢laims, the perscnal representative chall
report to the court the financial situation of the estate, and the court

shall dstermine the porcentage of the claims the estate is sufficient
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to pay and shall order paymeni accordingly., If the estate is insufficient
to satisfy all claims or expenses of any one class specified in section 9,
each claim or expense of that class shall be paid only in proportion to
the amount thereof,
References: Minutes, 5/20,21/66, pages 18 to 20
Gooding's Draft, 4/1/66, section 12
ORS 117.030, 117,110, 117,140
Mundorff Code, sections 163, 155
Iowa Probate Code, sections 426, 433, 434
Washington Probate Code, sections 11.40.040,
11.76.110, 11.76.150
Model Probate Code, sections 142, 148

Section 13. Creditor may obtain order for payment. A creditor

whose claim against the estate of a decedent is allowed or established
by action or suit may apply to the court, not less than six months
after the date of the first publication of ndtice vof the appointment of
the personal representative, for an order directing -that payment be
made. Upon that application, the court shall order the issuance of

a citation to the personal representative requiring him to appear and
show cause why the order for payment ‘should not be made. If it
appears to the court that the estate has sufficient available funds for
payment éf the claim, the couri shall order payment. If it appears to
the court that the estate does not have sufficient available funds and
that t0 await the receipt of funds from other sources would unreasonably

delay payment, the court may order the sale of property of the estate
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sufficient to pay the claim,
References: Minutes, 5/20,21/66, pages 23 to 25
Gooding's Draft, 4/1/66, section 15

Texas Probate Code, section 326

Section 14. Payment of contingent and unliquidated claims by
distributees. () If a claim on a contingent or unliquidated debt is
presented and allowed as provided in section 7, all the estate is
distributed and the debt thereafter becomes absoclute or liquidated,
the creditor has the right to recover on the debt against the distri-
butees whose shares were increased by reasen of the fact that the
amount of the claim as finally allowed was not paid before final
distribution if an action therefor is commenced within one year after
the date the debt becomes absclute or liquidated.

(2) Those distributees are jointly and severally liable, but no
distribute;e iz liable for an amount exceeding the amount of the
estate received by him.

(3) If more than one distributee is liable to the creditor, the
creditor shall make parties to the action all distributees who can be
reached by process,

(4) By its judgment in the action, :he court shall detgmine the
amount of the liability of each of the defendants as among themselves,

but if any distributee is insolvent, unable to pay his proportion or
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beyond the reach of process, the cthers, to the extent of their regspective
liabilities, are liable to the creditor for the full amount of the debt.

{5) If any person liable for the debt fails to pay his just pro-
portion to the creditor, ke is liable to indemnify al} others who, by
reason of that failure, have paid more than their just proporiion of
the debt. The indemnity may be recovered in the same action or in
separate actions.

References: Minutes, 5/20,21/66, pages 20 to 23

Gooding®s Draft, 4/1/66, section 13

Iowa Probate Code, section 427
Model Probate Code, section 141



REPORT
June 13, 1566

To: Members of the
Advisory Committee on Probate Law Revision
and
Bar Committee on Probate Law and Procedurs

Froms Tom Gooding

Subject: Revised Rough Draft on Denial and Contest of Claims
Against Decedents® Estates

One of the matters scheduled for consideration by the Advisory and
Bar Committees at the meeting to be held June 17 and 18, 1966, is
congideration of sections 18 t0 32 of my rough draft, dated April i,
1366, on claims against decedents® sstates.

This report contains a revised rough draft of sections 18 to 32,
Purposes of the revision are to reflect consistency with committee
action on previous sections of the April 1 draft and to make certain
other changes_m sections 18 to 32 considered desirable,

For purposes of comparison with the April 1 draft, the revised draft

indicates, in the body of a section, delsisd wording in brackets,
Alike thig/, and added wording by underscoring, like this.

DENIAL AND CONTEST OF CLAIMS

foution 18, Pgesumgtﬁén of allowance. All claims 4?%2;%7 presented
shall be deemed allowed unless the personal representative shall within
60 days of the date of éﬁling such claimj‘ presentment totaily or gaxtiallg
disallow the same.,

Section 19. Disallowance by personal representative, Within 60

days of the date of thegjgﬁmgf preseniment of any claim, the personal

representative or his attorney [sha;j? may file with the clerk, with
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oroof of service by affidavic, the claim as presented and a notice of

fotal or patisl disallowance of the claim and shall personally deiivg efr of

mail a copy of the notice to the claimant or claimant’s attomey, if any,
by ceriified mail at the claimant's address or the attormney's address
stated in the claim,

(Notg: Compare sections 439 and 441, 1363 lowa Probate Code.)

Section 20. Contenis of notice of disallowance. Such a notice of

disallowance shall advise the claimant that the claim has been disallowed
and will be forever barred unless the claimant shall within 20 days after

ery or mailing ths notice, file & request for hearing

the date of delb

on the clatm with the clerk, and personally deliver or mail a copy of
such request for hearing to the personal representative of his attormey
by certified mail.

(Note: Compare section 440, 1963 Iowa FProbate Code.)

Section 21, Claims barced after 20 davs. Unless the claimant

shall within 20 days after the date of delivery or mailing _,j;aig7 such
notice of disallowance, file a request for hearing with the clerk, and

personally deliver or mail a copy thergof to the personal representative

or his attomey, the claim shall be deemed dignllowed, and shaill be

forever basted.
(Mote: Compare section 442, 1963 lowa Probate Code.)

Section 22. Reguest for hearing by claimant, At the time of the

Lﬁ!ing presentment of a claim against an estate, or &t any time there=
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after prior to the time that the clalm may be barved by the provizions of
section 21, for the approval of the final report of the personal repre-
sentative after notice to the claimant,/ the claimant may file & written

V

request for hearing on his claim with the clerk of the court and shall

deliver or mail & copy of such request for hesring by certified

Section 23. Applicability of rules of procedure, Within 20 days

from the, filing of the request for hearing on a claim, the personal

representative shall move o plead 1o such claim in the same manner as

though the claim were a compla fiied in an ordinary action ov suit;

end theresfter, all provisions of law and rules of procedurs amwlicable

to Q‘a@tisms 7 pieadings and the izl of ordinary actions and suits

to and including appeal, shall apply asg in ordinary actionsg and sults.
{(Note: Compars section 444, 1963 Jowa Probate Code.)

R S R,

Section 24, Contest by cthers. Any other person interested in an

estals at any time prior to the approval of any cleim may appear and

chicct in writing to the approval of the zame, o any part thereosf, The

i

2

ns shall be Ziled with the cledh and the objector shall perscnally

zmall & copy of the objestion by certified mail to the personal

¥
2
€3

reprecdntative or his attormey and 10 the clalmant or his attoraney.,

L]

Tasreaitar, all provisions of law and rules of procedure applicable to

Licadings and ihe trial of crdinary actions and suits, to and including
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appeal, shall apply as in ordinary actionsg and sulis, éw The personal
BpPRE PR

representative and the claimant shall move or plead to the objection in
the manner provided in section 23, and it shall be determined by the
court in the manner provided in section 23,;7

{Note: Compare section 312, Texas Probate Code.)

Section 25. Quantum of orocf. No clalm which is Z;éj eate§7

disallowed by the personal represeniative shall be allowed by any court
except upon some competent, saiisiactory evidence other than the
testimony of the claimant.

(Note: Compare ORS 116.555.)

Section 26. Pleading statute of limitations. It shall be within the

discretion of the personal represeatative to determine whether or not the
applicable statute of limitations shall be pleaded to bar a claim which
he believes to be just, provided, however, that this sesction shall not
apply where the personal represeniative was appointed upon the application
of a creditor.

(Note: Compars section 411, 1963 lowa Probate Cecde.)

Section 27. When claim not affected bv staiuie of mitation. No

claim chall be barred by the statute of limitation v}hmh wag not barved
at the tme of the decedent’s death, if the claim shall have been Zf?zleg
presented againg the decedent's estate within é?ig? four months from
the date of the {irst publication of notice of the appointment of the

personal repregentative,
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{Note: Cuompare section 412, 1963 fowa Probate Code.)

Section 28, Claims bareed when no adminisiration commenced., All

claims barrable under the provisions of this 1967 Act shall, in any
event, be barred if administration of the estaie, whether testate or
intestate, original or ancillary, is not commenced within five years
after the death of the decedent.

(Note: Compare section 413, 1963 lowa Probate Code.)

Section 29. Liens not affected by failure to present claims,

Nothing in this 1967 Act shall affect or prevent any action ¢r proceeding
to enforce any morigage, pledge or other lisn upon property of the estate.
{Note: Compare section 414, 1963 Jowa Probate Code.)

Section 30, Proof of judgment. {See ORS 1i5,570)

Section 31. Rderence of claims., (See ORS 116,575)

Section 32. Exemption of homestead devised or not devised. {See

{ORS 16,590 and 116,595 , which seemingly could be consolidated)



