ADVISORY COMMITTEE
Probate Law Revision

Twenty-third Meeting

(Joint Meeting with Bar Committee on Probate Law and Procedure)

Dates) 1:30 p.m., Friday, March 18, 1966
and : and
Times) 9:00 a.m., Saturday, March 19, 1966
Place: dJudge Dickson's courtroom
244 Multnomah County Courthouse
Portland

Suggested Agends

Approval of minutes of February meeting.
Reports on miscellaneous matters.
Inheritance by nonresident aliens,

Revised draft by subcommittee (Allison, Lisbakken, Lovett,
Barrie and Schwabe).

Testamentary additions to trusts.

Report by Riddlesbharger on phrase "the validity of which
is determinable by the law of this state.

Probate courts and Jurisdiction thereof.

Progress report by subcommittee (Thalhofer, Copenhaver,
Field, Gooding and Warden).

Heirship determination (generally and pretermitted heirs).

Report by subcommittee (Riddlesbarger, Braun, Gilley,
Mapp and Zollinger).

Delivery of willls by custodians or possessors.
Consideration of ORS 115.110, 115.130 and 115.990.
Foreign Wwills,

Drafts by Mapp and Riddlesbarger of revisions of ORS
114,060 and 115.160.

Letters testamentary and of administration.

Revised draft by Richardson and Lundy.

Notice of estate administration.

Revised draft by Bettis, Krause and Lundy. Criticism and

alternative draft by subcommittee of dissenters (Allison,
Carson and Zollinger).






ADVISORY COMMITTHE
Probate Law Revision

Twenty-third Meeting, March 18 and 19, 1966
(Joint ‘Meeting with Bar Committee on Probate Law and Procedure)

Minutes

The twenty-third meeting of the advisory committee (a
joint meeting with the Committee on Probate Law and Procedure,
Oregon State Bar) was convened at 1:30 p.m., Friday, March 18,
1966, in Chairman Dickson's courtroom, 244 Multnomah County
Courthouse, Portland.

The following members of the advisory committee were
present: Dickson (arrived 2:35 p.m.), Zollinger, Allison,
Butler, Husband, Jaureguy (arrived 2:40 p.m.), Lisbakken, Mapp
and Riddlesbarger. Carson, Frohnmayer and Gooding were absent.

The following members of the Bar committee were present:
Bettis (arrived 3 p.m.), Gilley, Braun (arrived 2 p.m.),
Copenhaver, Field (arrived 3:15 p.m.) and Warden. Boivin,
Hornecker, Krause, Lovett, Luoma, Rhoten, Richardson, Tassock
and Thalhofer were absent.

Also present were Walter L. Barrie, Assistant Attorney
General; and Robert W. Lundy, Chiefl Deputy Legislative Counsel.

Vice Chairman Zollinger noted that Dickson would be delayed
in attending the meeting by reason of a hearing. Zollinger
presided pending Dickson's arrival.

Testimony of Attesting Witnesses

Zollinger referred to section 6 of the draft of proposed
legislation relating to initiation of probate or administration,
which had been prepared by Gilley, with assistance by Krause
and Hornecker, and distributed in the -form of a report to all
members of both committees before the Januvary meeting.
Zollinger pointed out that section 6, relating to testimony of
attesting witnesses, had been considered and approved at the
February meeting. [Note: See Minutes, Probate Advisory Com-
mittee, 2/18,19/66, page 9.1 Zollinger asked whether a
witness attesting a will might make his affidavit, to be used
subsequently in lieu of his testimony or personal presence, at
the time of attestation. He suggested, and Warden agreed,
that an affidavit made by a witness at the time of attestation
would be more significant than an affidavit made at a later
time. Gilley commented that some attorneys routinely followed
the practice of having witnesses make their affidavits at the
time of attestation.
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Zollinger pointed out that under section 6 of the draft
it was not clear whether the practice of witnesses making
their affidavits at the time of attestation was authorized
and suggested that section 6 be revised to make such authori-
zation clear. Gilley commented that if the affidavit was
attached to the original copy of the will, rather than to a
photographic or photostatic copy thereof, the affidavit might
be detached in the course of preparing and maintaining the
file of estate records. Zollinger proposed that the affidavit
might be set forth in the will document itself, following the
attestation clause, instead of attached thereto, and, in
response to a question by Riddlesbarger, commented that author-
ization for this practice should be permissive in nature and
not mandatory or exclusive.

Allison commented that the statute section relating to
execution of wills might be revised to include the authorization
on attesting witness affidavits proposed by Zollinger, rather
than the section relating to testimony of attesting witnesses.
zollinger expressed the view that section 6 of the draft was
the appropriate place to recognize expressly the validity of
an affidavit set forth following the attestation clause in a
will, C

Warden and Gilley remarked that, in their experience, the
testimony of witnesses personally present to prove a will was
seldom if ever employed, and that proof by affidavit was the
common practice.

There was general agreement that section 6 of the draft
should be revised to provide expressly that the affidavits of
attesting witnesses may be made at the time of attestation and
may be set forth following the attestation clause in the will,
Gilley suggested, and it apparently was agreed, that the pro-
vision need not specify that the affidavits may be set forth
in the will itself, but merely that the affidavits may be made
at the time of attestation or any time thereafter, thus per-
mitting inclusion of the affidavits in the will or attachment
to the original will or a copy thereof,

Miscellaneous Matters

Lundy reported that he had obtained and brought to the
meeting copies oi two bills revising most of the New York
probate statutes prepared by the New York Temporary State Com-
mission on Estates and introduced at the 1966 session of the
New York legislature. He indicated he had requested sufficient
coples of the bills to distribute to all members of both com-
mittees, but had received only five of each bill. He invited
members present to help themselves to the copies available.
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Lundy noted that the 1965 ORS chapters on probate were
not yet available for distribution to members and insertion
in their copiles of the Oregon probate code. He indicated he
had not yet completed the list of revised probate codes
recently enacted in other states that he had been requested
at the February meeting to prepare and distribute to members.
He reported that he had begun work on a proposed outline or
arrangement of provisions to be included in the proposed
revised Oregon probate code, noted that he was encountering
some difficulty in the prosecution of this task and that the
probate codes of other states were not particularly helpful
as guides, and invited suggestions from members on this
matter. ‘ '

Gilley indicated that Miss Lydia Strnad, chairman of the
Protective Services Subcommittee, Committee on Aging, Community
Council, had suggested to him that the probate . committees con-
sider recommending the establishment of public administrators
and guardians in Oregon, to function in situations where
regular administrators and guardians willing and able to act
could not be found. Lisbakken remarked that Gladys M. Everett,
a Portland attorney, had been working on the guardianship
aspect of this problem, and suggested that she might be con-
sulted on this matter. Zollinger expressed the view, with
which there appeared to be general agreement, that the matter
of public administrators and guardians was deserving of con-
sideration by the committees, but that such consideration should
be postponed until after work on the principal proposed probate
revision legislation was completed.

Inheritance by Nonresident Aliens

Allison noted that at the February meeting the subcommittee
on inheritance by nonresident aliens, consisting of himself,
Lisbakken, Lovett, Barrie and Schwabe, had submitted a draft
on the subject, which had been considered and approved in
principle by the committees. He pointed out that a number of
suggestions for revision of the draft had been made at the
February meeting, and that the draft had been rereferred to
the subcommittee for appropriate revision. He commented that
a revised draft had been prepared, and proceeded to distribute
copies thereof to members present. The revised draft read
as follows:

"l. Where, at the time of distribution of an estate,
the probate court finds that an heir, legatee, devisee,
or distributee is an alien not residing within the
United States or its territories, who would not receive
the benefit, use, or control of the money or other prop-
erty due him, the probate court shall order that the
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administrator or executor of said estate sell and convert
said property into cash and that the money due said alien
be deposited to his credit at interest in a savings
account in a bank or banks in the State of Oregon.  The
passbook or other evidence of such deposit shall be
delivered to the clerk of the court. Such sales of prop-
erty shall be made pursuant to the procedure prescribed
by the statutes for the sale of real and personal prop-
erty by decedents' estates.

"The money to be deposited shall be subject to the
expenseg of such sales and such sums as the court may
fix and allow for the services of the administrator or
executor, and his attorney, and of the attorney in fact,

- if any, representing the alien in said proceeding. It
shall not be subject to the provisions of the Uniform
Disposition of Unclaimed Property Act (ORS 98.306).

"2. Any money so deposited shall be withdrawn and
distributed only upon the order of the court which ordered
the deposit. A petition for an order authorizing with-
drawal shall be filed by the alien heir, legatee, devisee,
or distributee, or, if deceased, by a personal repre-
sentative appointed by said court. The petition shall
allege that at the time of filing the alien heir, legatee,
devisee, or distributee, or, if deceased, his heirs or
beneficiaries, would receive the benefit, use, or control
of the money. The court shall fix a time and date
certain for the hearing of said petition and shall order
that written notice thereof be given not less than
thirty days prior thereto to the State Land Board of
Oregon, to the bank in which said funds are deposited,
and to the consular representative of the country of
which the alien is, or if deceased was, a citizen.

"If at such hearing the court determines that the
petitioner or, if deceased, his heirs or beneficiaries,
would receive the benefit, use, or control of said money,
the court shall make an order that the money, including
the interest accrued thereon, be paid to the petitioner
or to his attorney in fact, subject to the costs and ex-
penses of the recovery proceeding as allowed and approved
by the court.

"A subsequent petition filed after denial of a petition
for.an order authorizing withdrawal shall allege the parti-
culars of new and changed conditions since the filing of
the last previous petition.

"The recovery proceeding shall be filed under the
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register number of the estate in which the order for
deposit of the money due the alien was entered, and no
order shall be required to reopen the estate for the
recovery proceeding.

"3, If no petition for withdrawal of any money so
on deposit is filed and pending within ten years from
the date of the order directing the deposit, such money,
including the interest accrued thereon, shall be distri-
buted to an heir, devisee, or legatee, other than such
alien, who has filed his petition within one year from
the expiration of the ten year period and has been found
eligible to take such property. If no such petition is
filed and allowed by the court, the money shall be
disposed of as escheated property.

"y, Section 111.070 is hereby repealed."

Allison explained the new features of the revised draft,
which were: (1) Reduction from 20 years to 10 years of
the period within which a nonresident alien heir would be
permitted to establish eligibility to withdraw a deposit;

- (2) exemption of deposits from the seven-year presumption of
abandonment under the Uniform Disposition of Unclaimed Prop-
erty Act, particularly ORS 98.306; (3) requirement of new
evidence for a second and each subsequent claim by a non-
resident alien during the 10-year period; (4) provision
that a claim by a nonresident alien be handled as a part of
the original estate proceeding, but with no necessity to re-
open the estate for this purpose; (5) provision for dis-
position of a deposit after 10 years by distribution to
eligible heirs who had filed claims therefor within one year
after expiration of the 1l0-year period, and if no such claims
were filed, by escheat; and (6) provision, not previously
discussed by the committees, that a petition for withdrawal
of a deposit must have been filed and pending within the 10-
year period, instead of the requirement of the previous draft
that the court order for withdrawal be made within that period.

Barrie commented that the requirement of the revised
draft that a petition for withdrawal of a deposit be filed
and pending within the 10-year period prompted a question as
to the time to which evidence of eligibility of a nonresident
alien helr to withdraw should be directed. He noted that under
the present reciprocity statute (i.e., ORS 111.070) evidence
of eligibility was directed to the situation at the time of
the death of the decedent. He posed a situation in which a
petition for withdrawal was filed shortly before expiration
of the 10-year period alleging new evidence that was determined
to be insufficient to establish eligibility of the nonresident
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alien heir by the court after that expiration, and in which
different and sufficient new evidence came to light after
that expiration but before the court hearing on the petition.
He asked whether evidence of a situation arising after expi-
ration of the 10-year period should be allowed in a with-
drawal proceeding pending on the date of that expiration.

Suggestions that evidence of eligibility of a non-
resident alien heir in a withdrawal proceeding be limited to
the situation existing at the time of filing the petition and,
instead, that such evidence extend to the situation existing
at the time of the court hearing on the petition were made
and discussed. Allison proposed, and it was agreed, that
action on this matter should be postponed until the next
meeting in order to obtain the views of Schwabe thereon. It
also was agreed that consideration of this matter should be
scheduled for the Friday afternoon session of the Aprll meeting
of the committees.

Husband expressed the view that the second paragraph of
section 1 of the revised draft did not make it clear that
expenses of sale and compensation of personal representative
and attorneys were to be pald out of sale proceeds, and sug-
gested that the paragraph be revised to read: "The money to
be deposited shall be the proceeds of sale remaining after pay-
ment therefrom of the expenses of such sale and such sums * *

At this point (2:40 p.m.) Barrie left the meeting.

Testamentary Additions to Trusts

Riddlesbarger pointed out that the committees previously
had approved substitution of the Uniform Testamentary Additions
to Trusts Act for ORS 114.070 [Note: See Minutes, Probate
Advisory Committee, 12/17,18/66, page 6], but had postponed
action on the phrase "the validity of which is determinable
by the law of this state" in section 1 of the Act, pending a
report by him on the meaning of this phrase. He indicated
that he had encountered considerable difficulty in determining
the meaning of the phrase, and was still unsure on this matter.
He noted that one commentator had stated that the phrase was
included in the Uniform Act to avoid any question in the con-
flicts of law area as to whether or not a particular state was
attempting to reach out into the laws of other states.
Riddlesbarger remarked that he was inclined to favor retention
of the phrase because it was contained in the Uniform Act and
because its deletlon might raise questions as to the reason
therefor.

Mapp commented that of the states in which the Uniform Act
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had been adopted, in only one (i.e., New Jersey) was the Act
adopted with out the phrase in question. In response to a
question by Zollinger, Mapp expressed the view that the phrase
meant that the Act was applicable only to testamentary pro-
visions which were valid under Oregon law. Mapp also remarked
that the wording of the phrase did not turn on whether the
testamentary provision was valid or invalid, but only on
whether the validity thereof was determinable by the law of
Oregon. Zollinger indicated his uncertainty as to the meaning
of the phrase, and suggested that whatever its meaning, the
wording used did not clearly express that meaning.

Allison moved, seconded by Braun, that the phrase in
question be deleted from the Uniform Act as approved by the
committees. Motion carried.

Probate Courts and Jurisdiction

Members of the subcommittee on probate courts and juris-
diction, appointed at the January meeting, reported on activ-
ities and progress of the subcommittee. Copenhaver noted that
of the 36 counties in Oregon, county courts had probate juris-
diction in 14, district courts in 11 and circuit courts in 11;
and that of the 14 county courts with probate Jjurisdiction, 12
were in eastern Oregon. He indicated that he did not believe
the matter of transfer of probate Jurisdiction from all county
_courts to circuit courts had been considered formally by the
county Jjudges' association, but that he was aware that many
county Jjudges were not opposed to such a transfer and some
would favor it. He commented that much of the opposition to
‘such a transfer was found among attorneys in multi-county
judicial districts without a resident circuit court judge in
each county, and that periodic unavailability of a circuit
court Jjudge to handle probate matters in each county of such
judicial distrists was a problem, particularly, for example,
in the 9th Judicial District (i.e., Harney and Malheur
Counties).

Warden reported that he had sent a questionnaire to all
district court judges asking whether they favored transfer of
all probate jurisdiction to the circuit court; that of 24
replies, 18 (including seven from judges with probate juris-
diction) were in favor of such transfer; and that of the six
replies expressing opposition, four were from judges with
probate jurisdiction. He noted that the Bar Committee on
Judicial Administration also was studying the matter of
centralizing probate jurisdiction in the circuit courts, and
that District Judge Henry Kaye of Umatilla County, a member
of that Bar committee, had sent a questionnaire to all district
court Jjudges with probate Jurisdiction asking if they would
be willing to handle probate matters on a pro tem circuit
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court Jjudge basis if the jurisdiction was transferred to the
circuit court. Warden indicated that Judge Kaye's survey
disclosed that eight of the 11 district court Jjudges were
willing to handle probate matters on such a pro tem basils.

Dickson commented that the probate caseload in some of
the eastern Oregon counties in multi-county Jjudicial districts
did not appear to be heavy. He called atfention to statistics
as of the end of 1965 indicating that, for example, there
were 150 estates pending in Malheur County, of which 69 were
over three years old; 55 pending in Harney County, with 15 over
three years 0ld; 25 pending in Sherman County, with 8 over
three years old; 57 pending in Grant County, with ‘27 over
three years old; 16 pending in Wheeler County, with 7 over
three years old; and 40 pending in Gilliam County, with 26
over three years cld.

Dickson remarked that a large majority of the ccunty and
district court judges with probate jurisdiction appeared to
be in favor of transfer thereof to the circuit court. He
suggested that district court Jjudges could handle some probate
matters on a pro tem circult court judge basis in order to
relieve some of the extra burden on regular circuit court
judges. In response to a question by Allison, Warden agreed
that assignment to other judicial districts was a significant
- Tactor in the periodic unavailability of circuit court Jjudges
in multi-county Jjudicial districts in eastern Oregon. Allison
- expressed the view that such assignment might be less frequent
1f probate jurisdiction was transferred to those circuit courts.

Warden suggested that utilization of attorneys as pro tem
probate judges in county seats with no resident circuit court
Judge and no district court judge might afford a solution to
the problem in multi-county judicial districts without resident
circuit court judges in each county. Zollinger commented that
such utilization of attorneys presupposed the availability and
willingness of attorneys to undertake such service when most
such attorneys had a probate practice, and suggested authori-
zation for appointment of attorneys as probate commissioners
to sign orders and handle other ex parte matters.

. Zollinger asked whether the committees favored a proposal
to transfer all probate jurisdiction to the circuit courts,
and if so, whether this proposal should be included in the
principal proposed probate revision bill or in a separate
bill. Dickson expressed the view that the proposal need not
be in a separate bill, since the jurisdiction transfer matter
appeared to be noncontrovers1al in a large majority of the
counties that would be affected by the proposal. Riddlesbarger
moved, and it was seconded, that the committees approve in
principle the inclusion in the principal proposed probate
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revision bill of provision for transfer of all probate juris-
diction to the circuit courts, for district court judges to
handle ex parte probate matters when circult court judges were
unavailable and for probate commissioners, who should be
attorneys, to handle ex parte probate matters in counties
having no district court. Motion carried unanimously.

Husband asked whether appointment of probate commis-
sioners should be made by the Supreme Court or the appropriate
circuit court. There was general agreement that probate
commissioners should be appointed by the circuit court judges.

Dickson requested that the subcommittee on probate
courts and jurisdiction establish and maintain contact with
the Bar Committee on Judicial Administration for the purpose
of exchanging information on proposals relating to probate
courts and jurisdiction thereof. He also asked the subcom-
mittee to keep in touch with Lundy in regard to the drafting
of the proposal approved by the probate committees. In
response to a question by Lundy, Warden indicated that the
Judicial Council was not considering the matter of probate
Jurisdiction at the present time.

Delivery of Wills by Custodians or Possessors

Lundy referred to his report, dated March 16, 1966, on
the subject of delivery of wills by custodians thereof and
to the rough draft of a suggested statute contained in the
report. [Note: Copies of this report were distributed be-
fore the meeting to some members and at the meeting to other
members.] He pointed out that section 1 of the rough draft
was derived from ORS 115.110 and 115.130, but differed there-
from in certain respects, and that section 2 repealed ORS
i115. llO 115.130 and 115.990.

In response to a question by Husband, Zollinger and
Lundy indicated that section 1 of the rough draft did not
require a custodian of a will to deliver it to the court
unless the court so ordered; that, in the absence of such a
court order, the custodian mlght deliver the will to an executor
named therein. Riddlesbarger expressed the view that wills
should be delivered to the court in all cases, in order that
such wills might be more readily available to interested per-
sons than if they were delivered to executors. In response
to questions by Husband, Riddlesbarger agreed that the general
practice in Lane County was not to deliver nonprobated wills
to the court, and Dickson commented that the general practice
in Multnomah County was the same, but that the Multnomah
County Clerk maintained a good record of all wills delivered
to him. Bruan noted that her office followed the practice of
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delivering wills to the court. Husband remarked that deliver-
ing wills to the court might result in some instances in
discovery of property, the existence of which otherwise would
be undisclosed. Zollinger and Dickson expressed the view that
alternative delivery of wills to the court or an executor '
should be retained. '

Zollinger moved, seconded by Gilley, that the rough draft
be approved without change. Motion carried.

Execution of Wills

Riddlesbarger pointed out that, at the January meeting,
he and Mapp had been assigned the task of preparing and sub-
mitting for consideration by the committees (1) a revision
of ORS 114.060, relating to execution of nonresidents' wills
affecting property in Oregon, along the lines of section 50
of the Model Probate Code; and (2) a revision of section 5,
relating to establishing foreign wills, of Gilley's draft on
initiation of probate or administration along the lines '
apparently agreed upon by the committees. [Note: See Minutes,
Probate Advisory Committee, 1/14,15/66, page 30.]

Mapp stated that in 'fulfillment of the first part of his
and Riddlesbarger's assignment (i.e., revision of ORS 114.060)
he had prepared a report embodying a rough draft of proposed -
legislation consisting of four sections -- section 1 on who
may make wills, section 2 on execution of will, section 3 on
person signing testator's name to sign his own name as witness
and section 4 on validity of will. He distributed copies of
his report, dated March 16, 1966, to the members present.

‘Mapp explained that sectiohs‘l and 3 of his rough draft
were the same as sections 1 and 3 of Riddlesbarger's wills
draft as approved by the committees at the November 1965
meeting [Note: See Rewritten Draft, 11/19-20/65, attached
as an appendix to Minutes, Probate Advisory Committee,
11/19,20/65], that section 2 of his draft was a revised version
of section 2 of Riddlesbarger's wills draft as approved and
thit gection 4 of his draft was a proposed revision of ORS
114.060. ' ‘ B ‘ '

Execution of will (section 2). Mapp referred to section
2 of the rough draft, relating to execution of will, noting
that the section preserved the substantive requirements of the
present Oregon statute (i.e., ORS 114.030) and section 2 of
Riddlesbarger's wills draft as approved, but incorporated
certain judicial interpretations so that all actual require-
ments were clearly stated. He pointed out that section 2 of
the rough draft generally followed the form used in section 47
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of the Modél Probate Code.

Allison noted that section 2 would permit a testator
to acknowledge, in the presence of the attesting witnesses,
his signature previously made by someone else, and questioned
the desirability of this practice. Mapp pointed out that
section 47 of the Model Probate Code required that the sign--
ing of the testator's name by someorie else be done in the
presence of the attesting witnesses. He commented that two
clauses (i.e., "himself sign" and "at his direction and in
his presence have someone else sign his name for him") in
section 47 of the Model Probate Code had been combined in
section 2 of the rough draft, and that it was contemplated
that the "acknowledge" clause apply only to the testator's
signature made by himself,. ;

In response to a question by Zollinger, Mapp affirmed
that section 2 did not require that attesting witnesses sign
at the request of the testator, and commented that such was
not required by the present Oregon statute.  Zollinger
suggested that it be required that the testator acknowledge
that the document is his will and that the attesting witnesses
sign at the request of the testator. He pointed out that the
former requirement was set forth in section 279, 1963 Iowa
Probate Code, and the latter requirement in section 279, 1963
Iowa Probate Code and section 11.12.020, 1965 Washington Pro-
bate Code. Jaureguy expressed approval of a requirement
that attesting witnesses sign at the request of the testator,
but Mapp and Dickson expressed the view that this was a
formality not contributing to the validity of the will and
should not be required.

The appropriateness of the word "acknowledge" in the
requirement that a testator "acknowledge. his signature already
made" in the presence of the.attesting witnesses was discussed.
Allison suggested that the word might seem to imply an acknowl-
edgment made before a notary public, although in fact this was
not contemplated. Dickson expressed the opinion that the word
was capable of different meanings in different contexts, but
that its use in the context of section 2 was appropriate and
preferable to such words as "verify" and "declare."

Mapp pointed out that the requirement of section 2 that

a testator sign or acknowledge his signature in the presence
of the attesting witnesses was based upon interpretation of
"attested" in the present Oregon statute by the Oregon Supreme
Court. Allison noted that the pertinent sections of the Iowa
and Washington probate codes previously referred to did not
specifically contain such a requirement, and questioned in-
clusion of the requirement in section 2.
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Dickson suggested that section 2 be revised to read as
follows:

"Sec. 2. Execution of will. A will shall be in
writing and shall be executed by the signature of the
testator and of at least two attesting witnesses on the
instrument as follows: : '

"a. The testator, in the presence of each of the
attesting witnesses, shall himself sign or at his.
direction and in his presence have someone else sign his
name for him or acknowledge his signature previously made.

"b. The attesting witnesses shall each sign in the
presence of the testator." ' '

In response to a question by Braun, Dickson expressed the
view that, under the revision of section 2 suggesied by him,
a testator's acknowledgement of his signature incluued his name
signed for him by someone else.

Zollinger suggested that the requirement that attesting
witnesses sign in in the presence of the testator need not be
perpetuated, pointing out that "presence of the testator" was
being interpreted quite broadly. Warden commented that there
was some danger in permitting attesting witnesses to sign out
of the testator's presence, such as the possibility of sub-
stitution of pages of the will. . '

Warden moved, seconded by Gilley, that the revision of
section 2 suggested by Dickson be approved. Zollinger moved,
seconded by Braun, that the main motion be amended so as to
delete the requirement that attesting witnesses sign in the
presence of the testator. Motion to amend the main motion
failed. Main motion carried.

Person signing testator's namé to sign his own name as
witness (section 3). It was. suggested that the substance of

section 3 of the rough draft, relating to person signing
testator's name to sign his own name as witness, should be in-
corporated in section 2. :

Allison moved, and it was seconded, that section 3 be
revised to include the requirement that a person signing the
testator's name do so in the testator's presence, and that the
substance of section 3 so revised be approved and incorporated
in section 2. Motion carried.

Validity of will (section 4). Mapp noted that there were
two versions of section 4 of the rough draft, relating to
validity of will -- one on page 2 of his report and the other
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on page 4. He pointed out that the version on page 4 differed
from the one on page 2 in requiring that the will be written
and attested.

Mapp commented that the version of section 4 on page 2 of
the report would permit probate in Oregon of a holographic
will made in California by either a resident of California or
a resident of Oregon, and of a holographic will made in Oregon
by a California resident. Riddlesbarger indicated that the
authorization under section 4 on page 2 of probate in Oregon
of a will executed in this state by a nonresident according
to the law of the testator's domicile was a feature not con-
tained in section 50 of the Model Probate Code. Braun and
Husband expressed the view that probate of holographic wills
should be allowed in Oregon; Jaureguy and Allison expressed
the contrary view. Zollinger noted that probate of holographic
wills was permitted under the present Oregon statute (i.e.,
ORS 114.060) as to bequests of personal property, although
- not as to devises of real property, located in this state.

Husband expressed the opinion that extending the recognition
of the validity of holographic wills in Oregon would create
more problems than would be solved thereby. Dickson remarked
that it was interpretation of wills, rather than the manner
of their execution, that gave rise to most of the problems.

Allison suggested that there should be a minimum require-
ment under section 4 that a will be in writing and signed by
the testator. He moved, seconded by Warden, that the version
of section 4 on page 4 of the report, with the word "attested"
therein deleted, be approved. Motion carried.

The meeting was recessed at 4:45 p.m.

The meeting was reconvened at 9:05 a.m., Saturday, March
19, 1966, in Chairman Dickson's courtroom, 244 Multnomah County
Courthouse, Portland.

The following members of the advisory committee were
present: Dickson, Zollinger, Allison, Butler, Carson, Husband,
Jaureguy, Lisbakken, Mapp and Riddlesbarger.

The following members of the Bar committee were present:
Bettis, Gilley, Braun, Copenhaver, Hornecker, Lovett, Rhoten,
Thalhofer and Warden. '

Probate Courts and Jurisdiction

Dickson asked Copenhaver and Warden to repeat their
reports on probate courts and Jurisdiction thereof, previously
made at the Friday afternoon session of the meeting, for the
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benefit of members not present at that time, and they pro-
ceeded to do so. In response to a question by Husband, Warden
indicated that the three district court Judges with probate
Jurisdiction who had expressed reluctance to handle probate
matters on a pro tem circuit court judge basis if the Juris-
diction was transferred to the circuit court were Judge Hall
of Curry County, dJudge Hall of Lincoln County and Judge
Jenkins of Washington County. ’

Referring to the previous discussion on appointment of
probate commissioners, Dickson suggested that there should
be a commissioner in each county of the large eastern Oregon
multi-county judicial districts. ‘

In response to a question by Lundy, Dickson and Thalhofer
expressed the view that the transfer of all probate juris-
diction to circuit courts should include Jurisdiction as to
guardianship, adoption, change of name and commitment of the
mentally ill and deficient.

Establishing Foreign Wills

Riddlesbarger noted that the first part (i.e., revision
of ORS 114.060) of his and Mapp's assignment on wills had been
disposed of at the meeting the previous day, and that the
second part of that assignment (i.e., revision of section 5,
relating to establishing foreign wills, of Gilley's draft on
initiation of probate or administration) remained for report
and consideration. Mapp commented that the first part of
the assignment was concerned with original probate in Oregon
of foreign executed wills, while the 8Second part involved
ancillary probate in Oregon of wills probated in another
Jurisdiction.

Mapp referred to the Uniform Probate of Foreign Wills
Act, and suggested that this Act should be considered by the
committees. He explained that the Act, in general, provided
that if a will already had been probated in another juris-
diction, normally the jurisdiction of the testator's domicile,
then the jurisdiction having adopted the Act would accept
that ancillary probate and admit the will to probate, He
proposed that Lundy be asked to send copies of the Act to all
members of the committees, and that action on the matter of
establishing foreign wills be postponed pending this distribu-
tion and consideration of the Act by members.: '

Allison and Jaureguy recollected that at one time the Bar
committee had recommended adoption of the Uniform Act. [Note:
See Oregon State Bar, 1954 Committee Reports 25 (1954).]

Lundy noted that the Act had been submitted to the Oregon
legislature in 1951, as Senate Bill 135, at the request of the
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Commission on Uniform Laws.

Zollinger commented that in connection with the establish-
ing of foreign wills the committees might also wish to con-
sider the matter of ancillary administration and distribution.
Mapp remarked that the matter mentioned by Zollinger was ’
covered in another Uniform Act (i.e., the Uniform Ancillary
Administration of Estates Act), and suggested that copies of
this Act also should be distributed to members. :

Dickson suggested, and it was agreed, that Lundy should
send copies of both Uniform Acts to members, and that consider-
ation of these Acts should be scheduled for the Friday after-
noon session of the April meeting of the committees. Dickson
asked Mapp and Riddlesbarger to be prepared to lead the dis-
cussion of these matters at the April meeting.

Heirship Determination

- Riddlesbarger noted that at the January meeting a subcom-
mittee, consisting of himself, Braun, Gllley, Mapp and Zollinger,
‘had been appointed to study and report on the matter of pro-
ceedings for the determination of heirship, both generally and
as to pretermitted heirs. [Note: See Minutes, Probate
Advisory Committee, 1/14,15/66, page 17.] He stated that he
had asked Lundy to draft a proposed pretermitted heir statute
for consideration by the subcommittee, and that Lundy had pre-
pared and submitted such a draft. He commented that Lundy's
draft included those matters on which the committees apparently
_were in agreement at the January meeting, and was embodied in
a report which also contained comment on the draft and related
matters and which was accompanied by a copy of statute sections
on pretermitted children included in a bill revising New York's
substantive law of estates prepared by the New York Temporary
State Commission on Estates and introduced at the 1966 session
of the New York legislature. Riddlesbarger indicated that the
subcommittee had met the previous day after the meeting of the
full committees had been recessed, and had discussed its.
recommendations to be made to the full committees.

Pretermitted heirs. Riddlesbarger stated that the sub-
committee was of the opinion that all aspects of the matter
of pretermitted heirs should be reexamined, rather than con-
sideration being limited to the procedure for determination of
pretermitted heir claims and distribution of shares, and that
to aid in this reexamination the committees should have copies
of the draft Lundy submitted to the subcommittee and of the
proposed, New York statutes on pretermitted heirs. Copies of
Lundy's draft and the proposed New York statutes were distri-
buted to the members present.

Riddlesbarger noted that all members of the subcommittee
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but himself were inclined to favor no provision at all on pre-
termitted heirs, although the subcommittee did not strongly
recommend adoptlon of this course of action.

Riddlesbarger reported that the subcommittee had decided
not to proceed further on the basis of Lundy's draft, although
it appeared to reflect accurately the ideas generally approved
at the January meeting, because, as Zollinger had pointed out
in a letter to the subcommittee members, the restatement of
those ideas in the draft disclosed an inconsistency and certain
questionable matters of policy. Riddlesbarger indicated that
the subcommittee recommended that the proposed New York statute
. on pretermitted heirs be considered as the basis for a sub-
“stitute for Lundy's draft and the provisions thereof previously
agreed upon by the committees. He pointed out that under the
proposed New York statute only children born after execution -
of a testator's will were considered pretermitted heirs, and
that descendants of deceased children were not so considered.

Riddlesbarger noted that the subcommittee also recommended
that there be no special provision on the remedy of pretermitted
heirs, but that determination of pretermission should be made
and distribution of pretermitted heir shares accomplished in
the probate proceeding as a part of the general procedure on
settlement and distribution, and that the subject of all
remedies involved in probate should be treated broadly. He
commented that centralization of probate jurisdiction in the
circult courts, in accordance with the proposal approved by
the committees at the meeting the previous day, would facilitate
implementation of- this recommendation. He referred with approval
to the broad statement of the jurisdiction of the probate court
in section 10, 1963 Iowa Probate Code. He stated that the sub-
committee's recommendation included repeal of the present
specific Oregon statutes on determining heirship (i.e., ORS
117 510 to 117.560). )

_Zolllnger remarked that the subcommittee did not recommend
the particular wording of the proposed New York statute, con-
templating that such wording could be clarified and improved in
some respects, but did recommend the substance of that proposed
statute with one change, which was to extend application there-
of to children adopted after execution of a testator's will.

He explained the. provislions of the proposed New York statute

on determination of the share a pretermitted child was entitled
to receive, in general gearing such share to the shares given -
children living when the testator executed his will. He :
posed a situation in which a testator willed $500 to each of
two living children and another child was born after execution
of the will, and pointed out that under the proposed New York
statute in this situation each child would receive one-third
share of $1,000. He also pointed out that if the bequests to
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the two living children were unequal, such as $600 and $400,
the after-born child would receive one-third of $1,000 and
the other children would share the balance of the $1,000 on a
60/40 basis.

In response to a question by Jaureguy, Zollinger indicated
that, under the proposed New York statute, if there were no
cnildren living at the time of execution of a will, an after-
born child would receive an intestate share of the testator's
estate.

Allison referred to the situation posed by Zollinger in-
volving bequests of $500 to each of two living children, and
asked why the after-born child in that situation should not
receive $500 from some other portion of the estate, instead of
one~-third of the total willed to the two living children.
Zollinger commented that the disposition suggested by Allison's
question had merit if the bequests to living children were
equal, but would create difficulties if such bequests were
unequal. Gilley remarked that such disposition also would
invade other testamentary provisions and in some instances
would unduly disrupt the testamentary plan.

Zollinger expressed the opinion that the subcommittee was
in agreement that the reason for a statutory provision for pre-
termitted children was that a testator would have provided for
them i1f he had known they existed. He commented that the sub-
committee also felt that if a testator did not provide for
living children, more often than not it was because the testa-
tor intended such omission, and that to require an intestate
share to such omitted children more often than not defeated
the purpose of the testator. He indicated the subcommittee's
view that in the case of after-born children, however, there
was substantial reason to require some pretermitted share, but
that if a testator left nothing to living children, then it
was likely he would not have desired to leave anything to after-
born children either. He expressed the opinion that the pro-
posed New York statute embodied a fairly carefully and well
thought out plan on pretermission and pretermitted shares, and
indicated that the subcommittee recommended this plan as prob-
ably the best that could be made. Riddlesbarger pointed out
that instances in which any given provision for pretermitted
heirs would apply inequitably could be raised, and agreed that
the proposed New York statute, tending to give considerable
effect to the wishes of a testator, offered about the best
possible plan.

Riddlesbarger moved, seconded by Zollinger, that the
committees reconsider their previous action on a proposed pre-
termitted heir statute and consider the plan embodied in the
proposed New York statute. Motion carried. After further
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discussion, Zollinger moved, seconded by Warden, that the sub-
stance of the proposed New York statute, extending its appli-
cation to after-adopted children and excluding the provision

on remedy of pretermifted children, be approved. Motion carried
unanimously.

Heirship determination generally. Riddlesbarger moved,

seconded by Mapp, that the present specific Oregon statutes
on determining heirship (i.e., ORS 117.510 to 117.560) be
repealed, and that general provisions on remedies involved in
probate, following the approach of the 1963 Iowa Probate Code
(particularly sections 10 and 11 thereof), be approved.
Motion carried. Dickson referred the matter of drafting
implementation of the approved motion to the subcommittee on
probate courts and Jjurisdiction. Riddlesbarger commented that
in drafting such implementation consideration should be given
to the role of the probate commissioners, authorization for
whom the committees had approved at the meeting the previous
day, 1n the matter of general remedies,

Other provision for children of  decedents. Riddlesbarger

stated that the subcommittee also recommended that consideration
be given to authorizing the probate court to make some provision
out of a decedent's estate for dependent minor children of the
decedent. Allison noted that discussion in the subcommittee
reflected a strong feeling that it wasunjust to have laws making
it the duty of a parent, while living, to support his minor
children, but to permit the parent to make no provision on his
death for subsequent support of such children. He commented
that the subcommittee proposed a statute that would empower the
probate court, upon application by the surviving parent, guardian
or a friend of a minor child of the decedent, to allocate income
of the estate to the support of the child if not otherwise
adequately provided for. Allison indicated that one objection
to the proposal was that it contained no clear guidelines for
the court to follow in exercising its power, and suggested

that the proposal be contingent upon transfer of all probate
jurisdiction to the circuit court. He also suggested that the
matter be considered by the committees in connection with its
review of the present Oregon statutes on support of surviving
spouse and minor children (e.g., ORS 116.005 to 116.015).
Dickson commented that the proposal involved many problems, one
being that many estates were inadequate to supply funds for
support of dependent minor children. He expressed the view

that the proposal would be too controversial for inclusion in
the proposed principal probate revision bill.

Letters Testamentary and of_Administration

Lundy noted that at the February meeting Richardson was
assigned the task of preparing and submitting for consideration
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by the committees a revision of sections 9 and 12 of Gilley's
draft on initiation of probate or administration. [Note: See
Minutes, Probate Advisory Committee, 2/18,19/66, pages 11 and
12.] Lundy indicated that Richardson had prepared such a
revision and sent 1t to him. Lundy stated he had made some
changes in Richardson's revision and set it forth as a rough .
draft in a report, dated March 14, 1966, mailed to all members
before the meeting. : o

Lundy explained that the substance of section 9, relating
to issuance of letters of representation were admission of
will revoked, and section 9a, relating to form of letters of
representation, of the rough draft had been combined in
- section 9 of Gilley's draft. He noted that sections 9 and

12 of the rough draft were related in that they both dealt
with revocation of one kind of letters and issuance of another
kind in substitution, arnd suggested, and Allison agreed, that
the two sections might be located together in the proposed
revised probate code.

Zollinger referred to the form for testate letters in
subsection (1) of section 9a of the rough draft, and suggested
that "of the estate of the decedent" be added after the blank
for insertion of the proper designation of the personal repre-
sentative. He also suggested that the forms for both testate
and intestate letters include a more direct statement of the
authority of the named personal representative to act as such
as of the date of the letters, such as "and is (are) as of
the date hereof the appointed, quallfled and actlng personal
representatlve(s) of the estate.”

Allison commented that there were situations involving the
use . of letters to evidence the authority -of the personal repre-
sentative in which the date of death of the decedent was
significant, and suggested that the forms for letters include
a blank for insertion of that date. He noted that the form
for letters of administration in section 11.28.140, 1965
Washington Probate Code, called for entry of the date of the
decedent's death. In response to a question by Zollinger,
Jaureguy indicated that the clerk who prepared and delivered
the letters could discover the date of a decedent's death
from the petition for probate or administration. Zollinger
questioned the need for including date of death in the letters.

Lundy pointed out that the forms in section 9a, like those
in the present Oregon statutes (i.e., ORS 115.210 and 115.350),
were not mandatory He also noted that the 1963 Iowa Probate
Code, the proposed revised New York probate code and the Model
Probate Code did not contain statutory forms for letters. In
answer to a question by Butler, Allison and Dickson commentead
that the statutory forms, even though merely permissive, were
useful in promoting uniformity throughout the state and helpful
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to the county clerks, who had the forms printed.

Lundy noted that the forms set forth in section 9a were
drafted in contemplation that in some instances there might .
be more than one executor, administrator with the will annexed
or administrator, and asked if this was appropriate. Carson
commented that he had never hear of Jjoint administrators with
the will annexed. Zollinger remarked that he saw no reason
not to recognize the possibility of more than one administrator,
although this was not as common as co-executors.

Lundy referred to subsection (3) of section 9a, relating
to the form for letters issued to special administrators,
and asked whether the subsection was really helpful in indica-
ing such form and whether an actual permissive form for special
administrators should be set forth as for other personal repre-
sentatives. Dickson noted that the authority of special
administrators was so limited they might not require letters,
and suggested that subsection (3) might be deleted.

Zollinger indicated he was inclined not to favor reference
to all letters as "letters of representation," with the dis-
tinction as to testate and intestate letters appearing only
in the section containing the permissive forms. He suggested
that the present terminology "letters testamentary" and "letters
of administration" be continued. Allison suggested that there
be more complete headings on the forms, such as designation
of whether they were letters testamentary or of administration
and perhaps a blank for insertion of the estate file number.

Dickson assigned Zollinger to work with Richardson and
Lundy in preparing a revision of section 9a of the rough draft,
incorporating any desirable suggestions made in the preceding
discussion, .for consideration by the committees at the next
meeting.

Notice of Estate Administration

. Lundy noted that at the February meeting Bettis and Krause
had been assigned the task of preparing revisions of section
10, relating to copy of will and of order to heirs, legatees
and devisees, and section 13, relating to publication of
notice by executor or administrator, of Gilley's draft on
initiation of probate or administration, with the revisions
to take into consideration motions adopted and views expressed
on the subject of notice of estate administration at that
meeting. [Note: See Minutes, Probate Advisory Committee;
2/18,19/66, pages 14 to 16 and 18.] Bettis commented that he
had prepared a revision of section 13, Krause a revision of
section 10, and that both drafts had been sent to Lundy.
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Lundy stated that, upon receiving the drafts from Bettis
and Krause, he had combined them, with certain changes and
additions, in a rough draft on notice of estate administration,
which, together with the original drafts by Bettis and Krause,
was embodied 1n a report directed to the committees. Lundy
noted that copies of this report, dated March 14, 1966, had
been mailed to all members before the meeting. ‘

Lundy proceeded to explain, briefly, the contents of the
rough draft. He indicated that section 10(1) was based upon
a motion adopted at the February meeting and provided for
mailing of copies of published notices and of wills admittea
to probate to all known heirs and to all legatees and devisees.
He pointed out that subsections (2) and (3) of section 10
prescribed mailed notice to the State Land Board where a
decedent died intestate and there were no known heirs and
where any known heir or any legatee or devisee was a non-
resident alien. Allison pointed out that some such provision
as section 10(3) previously had been suggested by Barrie and
also by the subcommittee on inheritance by nonresident aliens
at the February meeting. [Note: See Minutes, Probate Advisory
Committee, 2/18,19/66, pages 4 and 5.] Lundy commented that
section 10(4) dealt with filing proof of the mailings required
by the preceding three subsections of the section.

Lundy indicated that section 13 of the rough draft con-
stituted a revised provision on publication of notice by
personal representatives, and embodied the concept that the
notice was addressed to heirs, legatees and devisees as well
as to creditors. He referred to paragraph (c) of subsection
(1), and expressed the view that the notice should indicate
whether a will had been admitted to probate, but suggested
that the committees might not wish to go so far as to have the
notice indicate specifically the right of interested persons
to contest. He pointed out that section 13 would require
only two publishings of the notice, unlike the present
requirement of at least four by ORS 116.505, and noted that
Bettis and Gilley probably would wish to comment on this change
since 1t was a feature of their drafts.

Lundy explained that section 1l3a of the rough draft,
relating to notice by successor personal representatives, was
based upon section 11.40.150, 1965 Washington Probate Code,
and had been suggested at the February meeting. [Note: See
M%nﬁtes, Probate Advisory Committee, 2/18, 19/66, pages 17 and
1o. .

- Mailed notice to heirs, legatees and devisees. Allison
pointed out that at the February meeting there had been some
‘disagreement among members as to whether notice to heirs,
legatees and devisees should be required and, if so, the nature
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thereof, and that after the assignment to Bettis and Krause had
been made a subcommittee, consisting of himself, Carson and
Zollinger, had been appointed to offer criticism of the Bettis
and Krause proposal and to prepare and submit an alternative
proposal. He distributed coples of the subcommittee's report
to the members present, commenting that there had not been

an opportunity to involve Carson in its preparation. The sub-
committee report read as follows: '

"ALTERNATIVE REVISED DRAFT OF SECTION 10 (1)
OF ROUGH DRAFT ON NOTICE OF ESTATE ADMINISTRATION

"Your subcommittee's dissent is directed solely to the
provision in the Lundy draft that where a will is probated
the personal representative must mail a copy of the will,
not only to the legatees and devisees named therein as
now provided (ORS 115.220), but also to each known heir
of the testator.

"Unless the heir is a pretermitted child (in which case
his interest would be apparent from the petition for pro-
bate as is now the case) the heir at law has no interest
"in the property and assets of the estate which should
entitle him to notice. The only reason we can conceive
for the proposed change is to give notice to every
~collateral heir who is not provided for by the will so
“that he may contest the will. We do not believe such a
result is socially desirable. The practical result
would be, in our opinion, that the attorney for the estate
would have not only the burden of sending notices and
copies of the will to all the heirs, but would in the
course of probate have to explain to these heirs why they
were mailed the notice and a copy of the will,

"What should the personal representative's attorney
tell these people when they ask for information; that
they should consult their own attorneys for advice whether
to contest the will? Any attorney. in probate .practice
would agree that this would be only the beginning of the
problem in each case, yet the attorney for the estate
ethically could not advise these adverse parties.

"We have also excused the mailling where the address of the
party cannot with diligence be ascertained in the 30-day
period.

"The suggested draft of'(l) is as follows:

"(1) Immediately after his appointment a personal repre-~
sentative shall cause a copy of the published notice provided
for in section 13 to be mailed to each known heir of the
decedent at his last known address, if the decedent died in-
testate. If the decedent died testate, upon the entry
of the order admitting the will to probate the
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personal representative shall cause a copy.of the pub-
lished notice provided for in section 13 and a copy of
the decedent's will to be mailed to each legatee or
-devisee named therein at the last known address of the
legatee or devisee. If the personal representative is
an helr, legatee, or devisee, no mailing to him is '
required, If the personal representative is not able,
with diligence, to ascertain the address of any heir,
devisee, or legatee within 30 days after his appoint-
ment, malling of notice of his appointment, or of the
will, to such heir, devisee, or legatee is excused."

Carson noted that both section 10 of Lundy's draft and
the alternative revised draft required mailing of copies of
published notices "immediately," and that the alternative
revised draft required such mailing, in the testate situation,
"upon the entry of the order admitting the will to probate."
He suggested that delays in first publication of notice might
make literal compliance with these requirements difficult in
some instances. Allison commented that the mailing might be
required "immediately (or promptly) following the first
publication of the notice." Zollinger remarked that 'imme-
diately" and "upon the entry of the order" might be deleted,
since proof of the mailing was required to be filed within 30
days after appointment of the personal representative.

Warden referred to the alternative revised draft, and
suggested that there might be sufficient reason to require
mailing of notice to some heirs, such as the surviving spouse
and lineal descendants of the decedent, in the testate situation.
Allison, Zollinger and Dickson expressed agreement with Warden's
suggestion., Carson noted that beneficiaries under testamentary
trusts might be considered as entitled to receive notice as
legatees and devisees, although in the trust situation the
actual legatee or devisee was the trustee and not a beneficiary.
He suggested, however, that mailed notice to trust beneficiaries
should not be required, and Zollinger agreed, commenting that
notice to surviving spouse and lineal descendants who were not
legatees or devisees might reach some trust beneficiaries.

Riddlesbarger asked whether any member was aware of
problems arising from failure of heirs to receive notice of
estate administration. Dickson responded that his court
occasionally received letters from persons claiming to be
heirs and that they were unaware of admission of a will to pro-
bate, and that these letters often requested copies of the will,
Husband asked whether those who contested wills were not collat-
eral heirs in most cases. Allison commented that a requirement
of notice to collateral heirs in the testate situation amounted
to an invitation to contest the will, and that he did not think
this was desirable. He also expressed the view that this
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requirement would involve the mailing of an unduly large
number of coples of the notice and will.

Riddlesbarger suggested, and Dickson, Braun and Carson
agreed, that copies of the wills need not be sent to anyone.
Carson commented that the mailing of will copies imposed a
considerable burden on estate attorneys ano created other
problems. for them.

Zollinger moved, seconded by Thalhofer, that subsection
(1) of section 10 of Lundy's draft be revised to read as
follows.

- "(1) A personal representative shall cause a copy
" of the published notice provided for in section 13 to be
mailed to each known heir of the decedent at his last
known address, if the decedent died intestate. If the
decedent died testate, the personal representative shall
cause a copy of the published notice provided for in
section 13 and a copy of the decedent's will to be mailed
to the spouse and lineal heirs of the testator who are
not provided for by the will and to each legatee or
devisee named therein at the last known address of the
party. If the personal representative is an heir, legatee
or devisee, no mailing to him is required. If the
personal representative is not able to ascertain the ad-
dress of any of the parties to whom notice is to be given,
the mailing of the notice to such parties is excused.

Riddlesbarger moved, seconded by Carson, that Zollinger!'s
motion be amended by deletlon of "and a copy of the decedent's
will" in the proposed revision of subsection (1) of section
10 of Lundy's draft. Riddlesbarger's motion to amend carried.
Zollinger's motion, as amended, carried.

‘Mailed notice to State Land Board. Lundy noted that sub-

section (2) of section 10 of his draft, relating to mailed
notice to the State Land Board where a decedent died intestate
and there were no known heirs, represented a departure from
the present requirement (i.e., subsection (2) of ORS 113.310)
that such notice be given before appointment of an adminis-
trator. He commented that it was agreed at the February
meeting that he should discuss this matter with the Clerk

of the Land Board, but that he had not had an opportunity

to do so after preparation of the draft. He indicated that
his previous discussions with the Clerk had disclosed that
the Land Board's interest was in protecting property that

- might- escheat and that notice in advance of appointment of
an administrator was thought to further this interest.
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Zollinger moved; seconded by Warden, that subsection (2)
of section 10 of Lundy's draft, with deletion of "immediate-
ly after his appointment," be approved. Motion carried.

Zollinger referred to subsection (3) of section 10 of
Lundy's draft, relating to mailed notice to the State Land
Board where any known heir or any legatee or devisee was a
nonresident alien, and pointed out that the subsection
would require mailed notice in many instances in which
there was no reason to suppose a nonresident alien would
not be eligible to receive his inheritance and in which,
therefore, the Land Board would have no interest. He indi-
cated that he favored deletion of the subsection unless its
application could be limited to situations in which escheat
would more likely result, such as requiring the notice only
as to nonresident aliens who were citizens of countries
listed by the Land Board as those whose citizens would not
have the benefit, use or control of inheritances from United
States decedents. Rhoten suggested that personal repre-
sentatives and estate attorneys would not likely be aware of
such a list in many cases.

In response to a question by Lundy, Lovett pointed out
that the State Land Board would receive notice of a proceed-
ing to withdraw a nonresident alien heir's deposit under the
draft on the subject of inheritance by nonresident alien
heirs previously considered and apparently tentatively
-approved by the committees, but would not receive notice of
the proceeding culminating in the order that the deposit be
made. . :

On a suggestion by Riddlesbarger, Dickson ruled that
the matter of the disposition of subsection (3) of section
10 be tabled, that Lundy should discuss the matter with Barrie
and report thereon at the next meeting of the committees and
that the matter be scheduled for consideration at the next
meeting.

Published notice. Dickson referred to the word "immedi-
ately” in subsection (1) of section 13 of Lundy's draft, re-
lating to publication of notice by personal representatives,
and suggested, and it was agreed, that "promptly" should be
substituted therefor,

Husband questioned the desirability of reducing the
number of publishings of the notice to two. G@Gilley pointed
out that this reduction was a feature of section 13 of his
draft on initiation of probate or administration, and com-
mented that it was his impression that the first publication
was the significant one in most instances and that interested
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persons would be as likely to learn of the initiation of .
estate proceedings through one publication as they would
through five publications. Mapp agreed that one publica-
tion would be sufficient for interested persons who .sys- .
tematicallx;gheckedasq§hvhotices,

Dickson commented that the expense of publishing notices
was one of the smallest expenses charged to the estate, and
expressed the view that in deciding upon the number of pub-
lishings it would be preferable to err on the side of too
many rather than too few. Bettis pointed out that the
initial cost of published notice, such as the cost of set-
ting the type, represented the largest share of publication
expenses, and that the expense of publication after the first
one was relatively small. Gilley recognized that newspapers
might oppose reduction of the number of publishings on the
ground of possible loss of revenue, but suggested that news-
papers might be justified in charging the same amount for
two publishings as presently charged for at least four.
Warden commented that if the charge were to remain the same,
there would be less reason to reduce the number of publi-
cations presently required.

- At Bettis' suggestion the members were polled on the
question of reducing the number of publishings of notice to
two, and a majority were in favor of such reduction.

The wording of the publication requirement in subsection
(1) of section 13 was discussed. Lundy pointed out that the
terminology was similar to that used in the present statute
on sales by guardlans {i.e., ORS 126,441), and suggested
that the committees decide upon the terminology to be used
uniformly throughout the proposed revised probate code wherever
publication of nofice was called for. Carson suggested that
the wording should be "once in each of two successive weeks,
or two publishings in all." Jaureguy proposed that "or'" in
Carson's suggested wording .be deleted. Rhoten moved,
seconded by Gilley, that the wording "once in each of two
Successive weeks, two publishingsin all" be approved.
Motion carried. - .

Husband referred to paragraph (a). of subsection (1) of
section 13, and questioned the necesslty of the requirement
therein that the published notice contain a positive state-
ment of the death of the decedent. Riddlesbarger moved,
seconded by Husband, that "and the fact of his death" in
paragraph (a) be deleted. Motion carried. Allison sug-
gested that "and the date of his death" pe added to para-
graph (a). Zollinger remarked that he did not understand
why the notice should specify the date of the decedent's
death. L ' ,
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Gilley moved, and it was seconded, that paragraph (b)
of subsection (1) of section 13 be revised to read: '"The
names and addresses of the personal representative and of
his attorney, if any."  Motion carried. Zollinger sug-
gested that paragraph (b) also require the name and ad--
dress of a nonresident personal representative's resident
agent to accept service., Butler indicated his intention
to move, at the appropriate time, to reconsider the previous
action by the committees in approving authorization for non-
resident personal representatives. : : :

Carson commented that there should not be too many
statutory requirements as to the content of published notice;
that additional requirements increased the chances of faulty
notices. Braun suggested that if the purpose of additi onal
requirements was to make the published notice more suitable
to mail to heirs, legatees and devisees, it might be better
to prescribe separately a notice to be so mailed and keep
the published notice simple. Dickson expressed the view,
with which Zollinger agreed, that the published notice had
the purpose of attempting to inform all interested persons
of the estate proceeding and of satisfying some aspects of
due process by publicizing the opportunity for such persons
to come forward and submit claims, make objections or what-
ever. Bettis commented that, while he believed the mailing -
of copies of the published notice to heirs, legatees and
devisees would best accomplish the purpose of informing them
of the estate proceeding, the publicaticn itself would contri-
bute to this accomplishment. Braun asked whether unknown
heirs would be considered precluded Ffrom asserting any rights
they might have as a result of the published notice. Lundy
noted that the right of unknown heirs to contest a will, for
example, would, in the absence of fraud, be precluded six -
months after admission of the will to probate.

'~ Gilley moved, seconded by Thalhofer, that paragraph (c)
of ‘subsection (1) of section 13 be revised by deletion of
the wording as to contesting the probate or validity of the
will (i.e., all wording after "a statement of that fact").
Motion carried.

Lovett asked whether the published notice should include
the dates of th~ ¥i11 and of its admission to probate, ncting
that section 303, 1963 Iowa Probate Code, specified that the
notice should contain these dates. Zollinger called
attention to the fact that the Iowa section set forth the
form of the published notice. Braun suggested that the notice
should indicate specifically whether the decedent died testate
or 1intestate. Dickson remarked that he favored inclusion
of a statement that a will had been admitted to probate if
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such was the case, but not a statement of intestacy in the
event a will had not been so admitted. Jaureguy moved, sec-
onded by Thalhofer, that paragraph (c) of subsection (1) of
section 13 be revised by substituting "the date of the will
and the date of its admission to probate" for "a statement of
that fact." Motion failed. '

Allison referred to paragraph (d) of subsection (1) of
section 13, and moved, seconded by Bettis, that the period
within which creditors should be required to present their
claims be reduced from six to four months after the date of
first publication of the notice. Motion carried. Riddles-
barger moved, . seconded by Zollinger, that "the address stated
in-the notice" be substituted for "a specified place in this
state" in paragraph (d). Motion carried. e

Allison suggested that the published notice contain the
date of first publication in order that creditors know when
the four-month period within which they must present their
claims begins. He moved, seconded by Riddlesbarger, that a
new paragraph be added to subsection (1) of section 13 as
follows: '"(e) The date of the first publication of the
notice." Motion carried.

Allison and Carson questioned the appropriateness of "in
the probate proceeding" in subsection (2) of sSection 13.
Husband expressed the view that the wording was appropriate.
Carson asked whether an intestate proceeding was a "probate”
proceeding, and suggested that the wording be "with the clerk
of the court." Dickson commented that perhaps the personal
representative should file his proof of publication of notice
"with," instead of "before he files," his final account.
Allison suggested that filing of such proof might be required
at the same time as filing proof of mailed notice. In response
to a question by Gilley, Dickson remarked that so long as the
proof of publication was filed the time of filing was immaterial.
Riddlesbarger moved, and it was seconded, that Subsection'(Q?
be revised by deletion of "before he files his final account
and approved as so revised. Motion carried. ‘ '

At this point (12 noon) Warden left the meeting.

Notice by successor personal representatives. "Allison
suggested several changes in the wording of section 13a of
Lundy's draft, relating to notice by successor personal repre-
sentatives. He pointed out that "and will" appearing twice
in the first sentence of the section should be deleted in view
of - the previous action by the committees eliminating the
requirement of mailing copies of will from section 10 of the
draft. He proposed that the second sentence and subsections
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(1) and (2) of section 13a be revised to read:

"However, if the death, removal or resignation occurred
within four months after the ‘date of- the flrst publication
of notlce'

"(1) The successor personal representative shall
cause a notice of his appointment and of the death, ‘
removal or resignaticn of his predecessor personal repre-

~ sentative to be published in a newspaper published in the
county in which the probate proceeding is pending, or if-
no newspaper is published in that county, then in a news-
paper designated by the court, once in each of two suc-
cessive weeks, two publishings in all.

"(2) The period of time between the death, removal
or resignation and the date of first publication of the
notice by fthe successor personal representative shall

" be added to the original four months within which claims
are requlred to be presented, and a statement of the
additional time for presentation of claims shall be in-
cluded in the publlshed notlce by the successor personal
representative _

Lundy posed a situation with coexecutors, one of whom’
died and was replaced by another before expiration of the
four-month period for presentation of creditcors' claims, and
asked whether the new coexecutor in this situation would be
a "successor personal representative" subject to the notice
provisions of section 13a. Allison, Carson and Zollinger
responded that if one of two coexecutors died, the survivor

would continue to serve as sole executor, and rarely, if
ever, would the deceased coexecutor be replaced.

Zollinger noted that section l3a would not require publi-
cation of notice by a successor personal representative if
he was appointed after the four-month period for presentation
of claims, and expressed the view that the successor should
publish notice. regardless of when he was appointed. He
pointed out that, if the present concept of the Oregon statutes
was retained, claims would not be barred by expiration of the
four-month period, and that creditors desiring to present
claims after such expiration should be informed by published
notice as to whom and where such presentment was to be made.
Gilley suggested that creditors, by a reasonable amount of
inquiry, could obtain the necessary information in the
successor personal representative situation. Bettis re-
marked that the estate records on file with the court would
disclose whatever information creditors might need in such
a situation.
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Riddlesbarger suggested, and Dickson agreed, that credi-
tors would adequately be notified in the successor personal
representative situation if the original publication of
notice under section 13 specified, pursuant to a requirement
in paragraph (d) of subsection (15 of that section, that
creditors present their claims to the 'personal,representative
or his successor." In response to a question by Rhoten,:
Dickson commented that he was not inclired to favor extending
the fourt-month claim-presentment period in the successor per-
sonal representative situation. Gilley noted that Riddles-
barger's suggestion would impose upon creditors the responsi-
bility of ascertaining the identity and whereabouts of a
successor personal representative, but indicated he did not
object to such imposition. Husband commented that he would
prefer a notice provision for creditors to present their
claims at a place, rather than to a particular named personal
representative., Zollinger remarked that the notice should
specify presentment of claims to a named person, and that such
presentment at a place would not be sufficient.

- Allison expressed approval of Zollinger's proposal that
successor personal representatives publish notice whenever
they might be appointed. " Zollinger commented that if such
appointment occurred before expiration of the four-month claim
presentment period, the period should be extended to some
extent, but otherwise no provision for additional time for
such presentment should be made. Allison moved, seconded by
Rhoten, that there be a provision that a successor personal
representative publish notice of his appointment in every case
in the manner set forth in subsection (1) of section 13a.
Motion carried. (Rhotiem suggested, and it was agreed, that 1f
appointment of the successor personal representative occurred
before expiration of the four-month claim presentment period,
the court should be authorized to extend the period for not
more than four months after appointment of the. successor and
that the notice publlshed by the successor should state the
period of exten81on.

The meeting was recessed at 1:15 p. m.

The meeting was reconvened at*2:30 p.m. All members of
the advisory committee, except Frohnmayer and Gooding were
present. The following members of the Bar committee were
bresent: Bettis, Gilley, Braun, Hornecker, Lovett and Thalhofer
(arrived 3 p.m.)

Executors and Adminiétrators Generally

Hornecker noted that at the February meeting he and
Frohnmayer were assigned the task of preparing a revision of
those parts of the draft on executors and administrators
generally, which was considered at that meeting, relating to
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bond of personal representative and removal, death or resig-
nation of personal representative. [Note: See Minutes,
Probate Advisory Committee, 2,18,19/66, pages 33 and 34.]
Hornecker distributed to members present coples of a revised
draft prepared by himself and Frohnmayer. [Note: A copy

of this revised draft constitutes the Appendix to these
minutes. ] :

Qualification of personal representative (section 1).
Carson referred to subsection (5) of section 1 of the revised
draft, relating to disqualification to act as personal repre-
sentative of a member of the Oregon State Bar who had resign-
ed when charges of professional misconduct against him were
under investigation or disciplinary proceedings against him
were pending, and commented that it was his impressi on it
had been decided at the February meeting not to refer speci-
fically to Rule N.  Lundy and Gilley remarked that the speci-
fic reference probably would be construed to mean the rule
as it existed on the effective date of the revised probate
code, and that subsequent changes in the rule could be antic-
ipated. 1In response to a question by Hornecker, Zollinger
pointed out that an attorney submitting a special resignation
under Rule N must know about and specifically recognize the
pending investigation of charges or disciplinary proceedings.

Braun moved, and it was seconded, that subsection (5)
be revised to read: "(5) A person who has resigned from
the Oregon State Bar when charges of professional misconduct
are under investigation or when disciplinary proceedings are
pending against him. " Motion carried. Riddlesbarger asked
whether subsection (5) should be worded in terms of "a person
who has tendered his resignation." Zollinger responded that
the person should not be disqualified to act as personal
representative until his resignation became effective. In
response to a question by Jaureguy, Zollinger expressed the
view that the person would not be considered to have resigned
until his resignation was accepted by the Supreme Court.
Jaureguy moved, and 1t was seconded, that "or tendered his
resignation" be inserted after "Oregon State Bar'" in sub-
section (5).as previously approved by the committees. Motion
failed.

: Husband moved, seconded by Lovett, that "until he is
reinstated" be inserted at the end of subsection (5) as
previously approved by the committees. Motion .carried.

Allison suggested that subsections (4) and (5) be combined
in a single subsection. Lundy pointed out that subsection
(5) was limited to Oregon resignations, while subsection (4)
extended to suspension or disbarment from the practice of. law
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anywhere. It was agreed that subsections (4) and (5) should
be separate subsections. .. . o

Butler expressed his strong objection to that part of
subsection (6) permitting a nonresident to act as personal
" representative under certain conditions. He commented that
his experience as personal representative of the estate of
a Washington resident revealed the difficulties involved 1in
authorizing nonresident personal representatives. He sug-
gested that the interests of estates and beneficiaries would
be better served if nonresident personal representatives
were prohibited. Jaureguy remarked that a nonresident would
be less familiar with the local procedures than a resident
personal representative. In response to a question by
Riddlesbarger, Butler expressed the view that a testator who
was considering naming a nonresident executor in most cases
did not realize the problems involved. Husband commented
that if there was a nonresident personal representative
additional burdens would be placed upon the estate attorney.

Riddlesbarger expressed the view that a testator should
be able to name a nonresident as executor if he so desired.
Gilley indicated he was in favor of permitting nonresident
personal representatives, that he had served as executor of
estates of Washington and Idaho decedents and had encountered
no insurmountable problems and that he had heard no complaints
arising out of the authorization for nonresident personal
representatives in California and Washington. He remarked
that he did not believe there would be additional burden on
the estate attorney by reason of a nonresident personal
representative, but that any such burden should not be the
crucial factor in determining whether or not to allow non-
resident personal representatives.

Butler moved, and it was seconded, that subsection (6)
be revised to read: "(6) A nonresident of this state."
On a vote by the advisory committee only, motlion carried.
On a separate vote by the Bar committee, motion failed.

‘Zollinger suggested that it would be desirable for the
committees to know whether or not probate codes recently
enacted in other states authorized nonresident personal
representatives, and asked Lundy to obtain such information.
Butler noted that Richardson recently had received a -question-
naire from a group conducting a survey of probate practice
in the several states and that a question as to nonresident
personal representatives had been included therein. He
suggested that Richardson might know of the results of the
survey as to that particular question.

Lundy noted that subsection (7) disqualified judges of
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all county courts, and pointed out that some such judges had
no judicial functions. In response to a question by Zollinger,
Lundy indicated that at the February meeting the committees
had decided against using "a judicial officer" because this
wording would include municipal judges. The wording "judicial
officers other than municipal judges" and "a judicial officer
of any county or state court" were suggested. Gilley asked
whether federal judges should be disqualified., Braun asked
whether the probate commissioners, appointment of whom the
committees previously had approved, should be disqualified.
Dickson commented that disqualification of probate commissioners
probably would make 1t extremely difficult to find attorneys
to serve as such commissioners. Iundy remarked that probate
commissioners probably would be prohibited from acting as

such in respect to estates for which they were personal repre-
sentatives or attorneys.

Hornecker moved, seconded by Butler, that subsection
(7) be approved without change. Motion carried.

Necesgity and amount of bond; bond notwithstanding will

(section 2). Husband referred to that part of subsection

(1) of section 2 of the revised draft requiring that the bond
of a personal representative be one executed by a surety
company, and expressed the view that this requirement would
increase the difficulties involved in probate practice, partic-
ularly in the case of small estates. Zollinger moved, seconded
by Braun, that subsection (1) be approved. Motion carried.

Jaureguy referred to subsection (2), and expressed some
concern that the general guidelines for the court to follow
in fixing the amount of bond of a personal representative set
forth in that subsection would not result in an adequate bond
in all cases. Butler commented that the present arbitrary
guidelines based on the value of the estate resulted in
inequities in some cases. Zollinger moved, seconded by Carson,
that subsection (2) be approved. Motion carried.

Husband referred to subsection (3), relating to the
bond of a personal representative when the will declared that
no bond was required, and moved, seconded by Zollinger, that
the ocath requirement be deleted. Motion carried unanimously.

Allison referred to that part of subsection (3) author-
1zing the court to require a bond notwithstanding a contrary
declaration in a will, and asked whether the bond required
by the court was to be a surety company bond. Jaureguy
suggested that the court should be authorized to require a
personal surety bond as well as a surety company bond.
Zollinger suggested that the court might be authorized to
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require "such bond as in the discretion of the court should
be required." Husband commented that if the court deter-
mined a bond was necessgary, there was sufficient reason for
1t to be a surety company bond. Zollinger proposed, and

it was agreed, that the bond required by the court be the
same as that described in subsection (1).

Hornecker noted that the reference to a nonresident .
personal representative in subsection (3) should be deleted
pursuant to the previous action by the advisory committee
in eliminating authority for nonresident personal represent-
atives.

Dickson suggested, and Allison agreed, that subsection
(4) might be expanded to authorize the court to require a
bond if one was not previously required, a new bond,
additional bond or a bond in respect to sales of property
by a personal representative, as well as to increase or
decrease the amount of an existing bond, and thus eliminate
the necessity for at least the second sentence of subsection
(3). Thalhofer and Husband indicated they did not favor
this suggested expansion of subsection (4).

Braun suggested that it might be wise to authorizeée the
court to increase or decrease the amount of a bond before
the filing of the inventory. She moved, seconded by Gilley,
that subsection (4) be revised to read: "(4) 1If at any
Time it appears to the court that the bond of the personal
representative is inadequate or excessive, the court may,
by order, increase or reduce the amount of the bond."
Motion carried.

Butler moved, and it was seconded, that subsection (5)
be approved. Motion carried.

When new bond may be required (section 3). Zollinger
referred to subsection (2) of section 3 of the revised draft,
relating to discharge of the surety on a former bond when
a new bond was filed, expressed the view that it was an
appropriate provision and withdrew his suggestion, made at
the February meeting, that it be deleted. Dickson suggested
that the discharge of the surety on the former bond be by
court order. In response to questions by Allison and
Jaureguy, Zollinger commented that the surety on a new bond
would assume responsibility only for subsequent acts or
omissions of the personal representative and not for prior
acts or omissions, and that section 3 applied only to new
bonds and not to additional bonds.

Riddlesbarger questioned the meaning of "finanCially
involved" in subsection (1)
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. Riddlesbarger suggested, and Butler and Lovett agreed,
that the substance of subsection (1) of section 3 might be
incorporated in subsection (4) of section 2 by inserting "or
require a new bond" at the end of subsection (4) of section
2, thus eliminating the necessity for subsection (1) of
section 3. Zollinger commented that subsection (4) of
section 2 also should authorize the court to requlre an ad-
ditional bond. He expressed the view that the discharge of
sureties on any bond should be by court order, rather than,
in the case of a new bond, automatically upon the filing
of the new bond, and that the court order should be con-
ditioned upon a finding that another or other bonds were
sufficient. Hornecker questioned the need for a court order
~ discharging a surety from liability for subsequent acts or
omissions of a personal representative. Riddlesbarger
commented that a surety company probably would wish to have
some official evidence of its discharge and that a court
order would satisfy that wish. In response to questions by
Allison, Zollinger expressed the opinion that the exoneration
of the surety on a personal representative's bond when an
estate was closed did not discharge the surety from liability
for previous acts or omissions of the personal representative,
and indicated that he was not proposing to deal with the
matter of exoneration of such surety on closure of the estate
at this point. '

Riddlesbarger moved, seconded by Gilley, that ”or
require a new or additional bond" be inserted at the end of
subsection (4) of section 2. Motion carried.

. Allison moved, seconded by Gilley, that a second sen-
tence be added to subsection (4) of section 2, to read sub-
stantially as follows: "When a new bond has been approved
and filed, the court may order that the surety on the former
bond be discharged from any liability on account of its
brincipal arising from subsequent acts or omissions of the
personal representative.” Motion carried. :

Removal of perSonai representative; grounds and pro-

cedure (section 4). The procedure for removal of a personal
representative set forth in subsections (1) to (3) of section
4 of the revised draft was discussed. Riddlesbarger and
Zollinger commented that the citation described in subsection
- (1) appeared to be directed to the personal representative's
attorney if the personal representative could not be found
in the state and to the surety on the personal representative's
bond, and indicated that they did not favor citation requiring
the appearance of such attorney and surety. Allison noted
that the present Oregon statute on removal of personal repre-
sentatives (i.e., ORS 115.470) provided for notice to the
personal representative "served in the manner provided for
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the service of summons."

Hornecker indicated that citation to the personal repre-
sentative's attorney was a suggestion by Frohnmayer and was
designed to give the court jurisdiction to act on the removal
of the personal representative when the latter could not be
found in the state and service of the citation therefore
could not be made on him. Riddlesbarger commented that
obtaining jurisdiction over the personal representative's
attorney by citation would not effectively obtain juris-
diction over the personal representative. Carson remarked
that obtaining jurisdiction over the attorney would be fruit-
less in most cases, since the attorney would not be in a.
position to do anything to resolve the problems giving rise
to the proposed removal of the personal representative.

Zollinger stated he would not object to the citation being
directed to the personal representative and served on him if he
could be found in the state, but if he could not be so found,
then on his attorney and the surety on his bond as. a substituted
service on the personal representative rather than as a citation
directed to the attorney and surety. He commented that the
court had sufficient jurisdiction to remove a personal repre-
sentative without the necessity of citation, and that the pri-
mary purpose of citation was to notify the personal represent-
atlve of his opportunity to appear and be heard on the issue of
his removal. Carson expressed approval of Zollinger's proposal,
remarking that the attorney and surety should not be punished by
contempt, for example, in a proceeding to remove the personal
representative for some act or failure to act of the personal
representative., He suggested that it should be emphasized that
service of citation on the attorney or surety constituted nothing
more than substituted service on the personal representative.
Lovett expressed the view that a copy of the citation directed
to the personal representative should be served on the surety
whether or not service thereof on the personal  representative was
made.

It was agreed that service of the citation in a proceeding
to remove a personal representative should be directed to the.
personal representative only and served on him if found within
the state, but if not so found, service should be made on his
attorney and surety on his bond for the purpose of constituting
service on the personal representative.

Allison suggested, and Jaureguy agreed, that "on the ground
that he has become disqualified" should be substituted for “who
has become disqualified" in the first sentence of subsection (1).
Allison also suggested that the words "in any way" in the first
sentence of subsection (1) be deleted as unnecessary.

Allison expressed objection to the wording of the last
sentence of subsection (li, commenting that the court need not
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find "the charge to be true." He proposed that the sentence
be revised to read: '"Upon the hearing the court may, by
order, remove such personal representative and revoke his
lettérs," ‘

Allison referred to subsection (3), and expressed the
view that the personal representative should be informed of
his opportunity in every case to appear and show cause why
he should not be removed. He suggested that "may or on its
own motion" in subsection (3) should be deleted.

Riddlesbarger questioned the appropriateness of in-
cluding subsections (4) and (5) in a section otherwise per--
taining to removal of personal representatives, and suggested
that these subsections be separate sections located else-
where in the proposed revised probate code. ILundy and
Carson pointed out that subsection (5) was substantially the
same as the last sentence of ORS 115.490. It apparently
was agreed that subsections (4) and (5) should be separate
sections located elsewhere. :

Jaureguy commented, and Riddlesbarger agreed, that the
separate section containing the substance of subsection (5)
should include the following: "If the court is of the
opinion that the personal representative has not faithfully
and diligently performed such duties, it may (or shall) on
its own motion order the personal representative to appear
and show cause why he should not be removed." Braun remarked
that the substance of the sentence suggested. by Jaureguy :
appeared to be contemplated by "or on its own motion shall"
in subsection (3) ‘ .

Powers of successor and surviving personal representatives
(sections 5 and 6). The limitation of the powers exercisable
by a successor personal representative under subsection (2)
of section 5 of the revised draft and by a surviving personal
representative under section 6 to those not persocnal to
another personal representative designated in a will was
discussed, Hornecker noted that subsection (2) of section 5
was derived from section 100, Model Probate Code, and section
6 from section 101, Model Probate Code. Gilley suggested
that "will" be substituted for "instrument creating the
powers" in subsection (2) of section 5. :

Allison expressed concern, in which Dickson joined,
that subsection (2) of section 5§ might be construed to over-
ride, in some instances, the authority of an administrator
with the will annexed to sell property pursuant to a power
of sale given by the will to the executor, as presently
recognized in ORS 116.825, and stated that he opposed any
such effect of subsection (2) of section 5. Zollinger
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commented that a testator should be able to give a power that
was personal to a designated executor, if he chose to do so,
with some assurance the power would be exercised only by
that executor. He noted that subsection (2) applied only to
"successor" personal representatives, and.suggested that the
subsection. should apply also when an executor named in a
will failed to qualify and another personal representative
was appointed. Gilley remarked that Zollinger's suggestion
might be accomplished by substituting "the other personal
representative” for "a successor personal representative"

in subsection (2).

Riddlesbarger expressed the view that some provision
should be made for determining whether a power given to a
personal representative in a will was personal to that parti-
cular personal representative or not, and that perhaps the
court should have discretion to make such determination by
order. Allison indicated he would favor a provision that
a personal representative appointed by the court in place
of another have all the powers of the replaced personal re-
presentative unless the court, by order, found that powers
given by a will were personal to the replaced personal re-
presentative designated in the will., In response to a
question by Zollinger, Allison suggested that the court make
its finding at the time it appointed the new personal
representative and that this finding be included in the
order of appointment.

Husband suggested that subsection (2) of section 5 be
revised to read: "The other personal representative shall
have all the powers of his predecessor except those specifil-
cally provided in the will to be personal to the personal
representative therein designated." Zollinger commented
that Husband's suggestion made the wording of the will the
test of whether a particular power was personal to a desig-
nated personal representative, and indicated that he favored
the suggestion. After further discussion, the following
revision of subsection (2) was approved tentatively: "When
the other personal representative i1s appointed, he shall
have all the rights, powers and duties given in the instrument
creating the powers, except those which the court finds
are personal to the personal representative therein
designated." ’ :

Allison expressed the opinion that often it would be
extremely difficult to determine from a will whether a
power given therein was personal to a designated personal
representative, and that in view of this difficulty, all
powers so given in a will should be considered not personal
and should be exercisable by any personal representative.
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Zollinger commented that he still adhered to the proposition
that a testator should be able to give a power personal to

a designated personal representative if he wished to do so,
but indicated that he would not object to such power being
evident by express terms of the will, thus requiring the
testator to make the giving of a personal power perfectly
clear.  Husband indicated he agreed with Zollinger.

Butler suggested, and it apparently was agreed, that
the powers, referred to in subsection (2) of section 5 and
in section 6, given by a will should be considered not per-
sonal to a particular personal representative unless the
will expressly provided that such powers were personal, and
that drafting of appropriate wording to reflect this should
be left to Lundy. Butler noted that a distinction between
powers of appointment and powers of administration should
be recognized in drafting the appropriate provision.
Allison commented, and Zollinger agreed, that the provision
on personal powers should not prevent a personal repre-
sentative from performing those administrative functions
necessary to the proper administration of the estate.

Zollinger remarked that section 6 prompted the question
of what powers less than all of two or more personal repre-
sentatives were authorized to exercise, and suggested that
this was a matter the committees should consider. ‘Tundy
noted that this matter was dealt with in section 102, Model
Probate Code, which listed certain powers that were to be
exercised only by all of two or more personal representatives
and allowed the exercise of other powers by any one of them,

Effect of substitution of personal representative
(section 7). Hornecker noted that section 7T of the revised
draft, relating to effect of substitution of personal repre-
sentative, was derived from section 69, 1963 Iowa Probate
Code. Zollinger suggested that section 7 was unnecessary.
Butler moved, seconded by Gilley, that section 7 be deleted.
Motion carried.

Property; failure to deliver; penalty (section 8).
Hornecker noted that section & of the revised draft, requiring
a resigned or removed personal representative to promptly
deliver all estate property to his successor, was derived
from section 70, 1963 Iowa Probate Code. Gilley moved,
seconded by Butler, that section 8 be deleted. Motion
carried.

Bank or trust company; change in status (section 9).
Hornecker pointed out that section 9 of the reviseq draft,
relating to the effect of change of status of a bank or
trust company acting as personal representative, was the
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same as subsection (2) of ORS 115.500. Zollinger expressed
the opinion that the substance of section 9 was covered in
the banking statutes. Hornecker and Lundy indicated they
had been unable to find a comparable provision in the
banking statutes, but that thelr search had not been a
completely thorough one. .

Riddlesbarger moved, and it was seconded, that section
9 be approved, with the proviso that it might be deleted
if subsequently found to be duplicated in the banking
statutes. Motion carried.

Next Meeting of Committees

The next jolint meeting of the committees was scheduled
for Friday, April 15, 1966, at 1:30 p.m., and the following
Saturday, April 16, in Dickson's courtroom, 244 Multnomah
County Courthouse, Portland. ' :

Dickson suggested, and it was agreed, that Lundy should
determine the items to be included in the agenda for the
April meeting. Lundy indicated that such agenda would include
approval of the minutes of the February meeting. In response
to a question by Lundy, Dickson.commented that review of
ORS chapter 116 was a matter available for 1nclus1on in the
April meetlng agenda.

The meeting was adjourned at 5:15 p.m.



APPENDIX

(Minutes, Probate Advisory Committee Meeting, March 18 & 19, 1966)

(At the February meeting of the advisory and Bar com-
mittees, Mr. Frohnmayer and Mr. Hornecker were assigned
to prepare and submit at the March meeting a revision of
those parts of the draft on executors and administrators
generally, which was prepared by Mr. Hornecker and Mr.
Krause and considered at the February meeting, relating
to bond of personal representative and removal, death or
resignation of personal represenative. The following
draft, prepared by Mr. Frohnmayer and Mr. Hornecker and
constituting a revision of most of the previous draft
on executors and administrators generally, in accordance
with motions adopted and views expressed at the February
meeting, was submitted at the March meeting.)

PERSONAL REPRESENTATIVE

At the February meeting of the Advisory Committee and State
Bar Committee, Gregory T. Hornecker and Otto J. Frohnmayer
Wwere commlssioned to revise and submit to the members of
both committees their revision. The revision with notes
and comments is as follows:

Section 1

Qualification ol Personal Representative. Any quali-
fied person whom the court finds suitable may.serve as a
personal representative. A person is not gualified to
serve as a personal representative who is:

(1) Incompetent to act in that capacity.

(25 A minor.
(3)- A person who has been convicted of a felony.

(4) A person suspended for misconduct or disbarred
from thé bractice of law, during the period of suspension
or disbarment.

(5) A member of the Oregon State Bar who has resigned

pursuénﬁ to rule N of the rules of admission of the Supreme
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Court of the State of Oregon, when charges of professional
miscohduct are under investigation, .or when disciplinary
proceedings are pending against the member.

(6) A nonresident of this state Who has failed to
file a bond or who has not éppsgﬁted a fesident agent to
accept service of summons ard procegs in all actions, suité
and proceedings with respect to the estate and.has cauéed
such appointment to be filed in the probaté proceedings.

: (7) A judge of a county court, district court, circuit

court or Supreme Court of the State of Oregon.

Comparable provisions:

Model Code § 96
Jowa Code § 295
Washington Code § 11.36.010

ORS 115.410

Section 2

Necessity and amount of bond; bond notwithstanding will.

(1) No personal repfesentative shall, except as stated
in this secfion, act as such until he files with the clerk
of the court a bond executed by a surety company qualified
to transact surety business in the State of Oregon in favor
of all interested parties conditioned upon the personal re-
presentative performing the duties of his trust, in an
amount, within the discretion of the court, but not less

than $1,000.
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Comparable provisions:

Model Code § 106
Iowa Code § 169 et seq.
Washington Codev§ 11.28.180 et seq.
ORS 115.430
(2) In fixing the amount of the bond the court
shall take into account the size of the estate, the character
and liquidity of its assets, the anticipated income during
probate, the probaplgfamouhtuéf.indebtedness and taxes and
other pertinent }écts with the view of affording adéquate
protection to the ihterested parties. - |
’(3) When a will declares that no bond shall be required
of the personal representative, he may act upon taklng an oath

faithfully to perform his trust, without filing a bond. (Querz:

Shogld personal representative be required to file an oath?)
Notwithstanding such provision in a will, the court may, at
any time in 1ts discretion, on its own motion or upon the
petition of any interested party or in any event upon the
appointment of a nonresident personal representative, require
such personal representative to give a bond.

.Comparable provisions:

Model Code § 107

Iowa Code § 172 and § 173
Washington Code § 11.28.200
ORS 115.430
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(4) 1If, upon filing the inventory, or at any time
thereafter, it appears to the court that the bond of the
personal representative is inadequate or excessive, the

court may, by order, increase or reduce the amount of the

bond.

Comparable provisions:
Model Code § 115
| Iowa Code § 180
Washington Code § 11.28.210
ORS 115.450
(5) Nothing in this section shall alter the provisions
of ORSN7O9.230 and 709.240 relating to a trust company acting

as a personal representative.

Section 3

When new bond may be required. (1) If a surety on a

bond becomes financially involved or is no longer'qualified
to transact business in the State of Oregon or if it desires
to be released as the surety on a bond, -the court may require
the personal representative to file a new or additional bond
in such amount as the court deems adequate.
(2) The new bond required under this section when

approvéd_and filed shall discharge the surety on the>former
bond from any liability on acéount of its principal arising

from subsequent acts or omissions of the personal representative.
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Comparable provisions:

Model Code § 116
Iowa Code § 185
ORS 126.176 (guardianship code)

Comment: Judge Dickson and Mr. Zollinger suggested
that this provision be deleted along with the remainder of
the section as shown on page 5 of the report of 1/14/66.
Hornecker and Frohnmayer are inclined to agree.

Section 4

Removal of personal representative; grounds and

procedure. (1) Any person interested in the estate may
apply for the femoval of a personal representative who has
become disqualified for appointment or who, in any way, has
been unfaithful to or neglectful of his trust. Such appli-
cation shall be by petition and upon citation to the personal
representative, or upon citation to his attorney if the per-
sonal representative cannot be served by the use of due
diligence in the State of Oregon. In case the personal repre-
sentative has filed a bond with the court, citation shall
also be served upon the surety. If the court finds the charge
to be true, it shall by order remove such personal repre-
sentative and revoke his letters.

(2) The petition shall specify the grounds for the
removai 6f the personal representative.

(3) The court on such petition may or on its own
motion'shall order the personal representative to appear and

show cause why he should not be removed.
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(4) The designation of the attorney or attorneys
employed by the personal representative,bif any, to assist
him in the administration of the estate shall be filed in
the probate proceedings. §‘82, Towa, Such designation
shall state the attorney's name and address.

(5) It is the duty of the court to exercise super-
visory"céntrol over a personal representative, to the end
that he shall faithfully and diligently perform the duties

of his trust.

Comparable provisions:

Model Code § 98

Iowa Code § 65 and § 82

Washington Code § 11.28.250 et seq-
ORS 115;470

Section 5

Appointment of successor personal representative. (1)
When a personal representative fails to qualify, dies, is
removed by the court, or resigns, and such resignation is
accepted by the court, the court shall appoint another
personal representative.

(2) When a successor personal representative is
appoihted he shall have all the rights, powers and duties
of his predecessor except that he shéll not exercise powers
given in the instrument creating’the.powers'that by its

express terms are personal to the personal representative
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~therein designated.

Comparable provisions:

Model Code § 100

Iowa Code § 66 and § 68

Washington Code § 11.28.290

ORS 115.500, 115.510
Section 6

Powers of surviving personal representative. Every

power exercisable by joint personal representatives may be
exercised by the survivor of them when one is dead or by the
éther when one appointment is terminated by order of the
court or by the remaining personal representative or repre-
sentatives when one or more of them has resigned unless the
power given in the will appears by its terms to be personal
to the personal representative therein designated who has
died, resigned, or has been removed by the court.

Comparable provisions:

Model Code § 101

Towa Code § 67

Washington Code § 11.28.270
ORS 115.500

Effect of substitution of personal representativé. The

substitution of a personal representative shall occasion no

delay in the administration of an estate. The periods herein
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specified within which acts are to be performed after the
appointment of a personal representatlve shall unless
otherwise ordered by the court, be computed from the

issuing of the letters to tne first personal representative.

Comparable provisions:

Towa Code § 69

Section 8

Property: failure to_deliverggpenaltyuv A.personal
representative mho has.resigned or.nas'been removed.shall
promptly deliver to thersuccessor personal representativei
all the property in his nands or under his control belonge
;ng:to'thetestate, If he‘fails or refuses to do so upon
proper order of the court he shall be guilty of contempt.

Comparable provisions:

- Iowa Code § 70
Section 3

Bank or trust company; changi in status. Whenever a

bank or trust company is appointed and qualified as a per-
sonal representative, and thereafter such company is con-
verted as provided by 1aw,'or is consolidatedrwith another
bank or trust company or sells its trust and fiduciary
business or its trust department to another bank or trust
company, pursuant to any law permittlng such conversion,
consolldation or sale, the converted consolldated.or

purchasing company shall continue and complete the adminis-
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tration of the estate as though it had been originally ap-
pointed as the personal representative with all the rights,

obligations and responsibility incident thereto.

Comparable provisions:

ORS 115.500, subsection (2)

Comment : Frohnmayer and Hornecker have made a rather
hurried search of the provisions of the Oregon Code relating
to banks and trust companies and have found no comparable
provision or provisions. We do not find any comparable code
section in the Model, Iowa or Washington Code. Query:
Should an interested party have the right to be heard upon
the appointment of a successor bank or trust company? Mr.
Frohnmayer questions the absolute right of a successor bank
or trust company tc take over the powers of the original
personal representative.



REPORT
March 16, 1966

To: Members of the
Advisory Committee on Probate Law Revision
and
Bar Committee on Probate Law and Procedure

From: Robert W. Lundy
- SubJect: Delivery of Wills by Custodians

One of the matters scheduled for consideration by the
Advisory and Bar Committees at the meeting to be held
March 18 and 19, 1966, is consideration of ORS 115.110,
115.130 and 115.990, relating to delivery of wills by
custodians or possessors.

ORS 115.110 was the basis for section 32 of Mr.
Riddlesbarger®s draft on wills. See Minutes, Probate
Advisory Committee, 12/17,18/65, Appendix A, page 14. At
the December meeting it apparently was agreed that con-’
sideration of section 32 be postponed until the committees
were engaged 1ln review of ORS chapter 1i5. See Minutes,
Probate Advisory Committee, 12/17,18/65, page 21.

Mr. Gilley, in his draft on inlitiation of probate or
administration contained in his report dated January 10,
1966, noted, on page 10 of that report, that ORS 115.110
and 115.130 were omitted from his draft, on the ground that
they were covered in another report.

The purpose of this report is to give you something
in addition to the bare bones of ORS 115.110, 115.130 and
115.990 for consideration at the March meeting. The
rough draft (i.e., a suggested statute section %o replace
ORS 115.110, 115.130 and 115.990) and the materials set
forth followling that draft are intended to generate
discussion.

ROUGH DRAFT

Section 1. Delivery of will by custodian; liability.

(1) A person having custody of a will, other than an
executor named therein, shall deliver the will, within 30
days after the date of receiving information that the
testator is dead, to a court having jurisdiction of the
estate of the testator or to an executor named in the will.

(2) If it appears to a court having jurisdiction of
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the estate of a decedent that a person has custody of a
will made by the decedent, the court may issue an order
requiring that person to deliver the will to the cours.
(3) A person having custody of a will who fails %o
deliver the will as provided in this secticn is liable %o
any person injured by that fallure for damages sustained
thereby.
Ssction 2. CRS 115.110, 115.130 and 115.990 ars

repealed.

PRESENT OREGON STATUTES

"115.110 Custodian of will must deliver to proper

court; liability. Bvery custodian of a will, within 30

days after receipt of information that the maker thereof
is dead, must deliver the same to the court having Juris-
dlction of the estate or to the executor named therein.
Any such custodian who fails or neglects to do so is
responsible for any damages sustained by any person
injured thereby."

"115.130 Qrder for production of will. If it is

alleged 1n any petition that any will is in possession of

a third person and the court is satisfied that the allegation

is correct, an order must be issued and served upon the

person having possession of the will, requiring him to

produce it at a time and place named in the order.”
"115.990 Penalties. Any person who wilfully

sequesters or secretes any last will of a person then
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deceased, or who, having the custody of any such will,
wllfully fails or neglects to produce and deliver the
same to the judge of the court having jurisdiction of
its probate, or to any executor named therein, within s
reasonable time after the death of thetestator thersof,
with intention to injure or defraud any person interested
therein, 1s punishable, upon conviction, by imprisonment
in the county Jjail not more than one year or by a fine
not exceeding $500."

WASHINGTON STATUTE
(1965 Probate Code)

"See. 11.20.010 DUTY OF CUSTODIAN OF WILI~-LIABILITY.
Any person having the custody or control of any will shall,
within thirty days after he shall have received knowledge
of the death of the testator, deliver said will to the
court having Jjurisdlcticn or to the person named in the
will as executor; and any execﬁtor having in his custody
or control any will shall within forty days after he |
receives knowledge of the death of the testator deliver
the same to the court having Jurisdiction. Any person
who shall wilfully violate any of the provisions of this
section shall be liable to any party aggrieved for the
damages which may be sustained by such violation."

IOWA STATUTE
{1963 Probate Code)

"$ 285. Custodian~-filing--penalty
"After being informed of the deatt: of the testator,
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the person having custody of his will shall deliver it

t¢ the court having'jurisdiﬁtion of his estate. BEvery
péfson who Wiilfullﬁ refuses or fails to deliver a will
after being d?dered %y the écurt to do so shall be guilty
of contefipt ¢ court. He shall also be liable to any
pe%son aégfié%ed fof tha 5émages which may be sustained

by such refusal or failure."”

Moan PRQBAmb CODE

"§ 63 Dutv oi nustod1an of will; lisbhility. After

tHe death of a bestc by thé férson having custody of his
will shall deliver 1k to ﬁhé aourt which has jurisdiction
of the ¢state. Evefy perébh who wilfully refuses or

£51ls £ deliver a will aftér being duly ordersd by the
céurt to do £6 shall be guilty of contempt of court. He
shall also be liablé to any ﬁarty ajiggrieved for the damages
which may be Sustaiﬁed by such refusal or failuve.

"Comment . Statubtes in pwa«,Joak .y every state prcovide
that the custcdian of & will maoy e -’:\*':cd to produce
it. Some stop with a gereral uixuh ., whiie others £o
into more or less detalil. In some J*ﬂwso=vg tons criminal
penalties are provided for the refusal to produce a will.
The statute here presented ls almost ldentical with Kan.

Gen. Stat. (Supp. 1943) § 59-621."

. The following is from & statutory note on section 63,
Model Probate Code:

"Most legislative provisions today treat the refusal
to produce the will as a contempt, giving the court power
to imprison the custodian until he produces the will. Six
Jurisdictions, however, provide only a criminal sentence,
in the form of a fine or imprisonment for a definite
period, or both. These six are Connecticut, District of
Columbia, Maryland, South Carolina, Tennessee and Washington.
A few states provide for enforcement both by criminal sentence
and imprisonment for contempt. No criminal penalties have
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been set up in the Model Probate Code, since it is felg
that such provisions rightfully belong in the penal code
rather than in the probate code."

"It is common to provide for restitution to persons
damaged by withholding of the will, either by making the
custodian liable in damages to all persons injured, or
by a penalty of a stated sum per day or per month, to
be recovered for the benefit of the estate. #* * * This
type of statute, embodying a blanket penalty, has the
merit that the damages may be recovered in a single suit,
but this advantage is outweighed by two other consid-
erations. The sum recoverable bears nc relation to the
actual damages sustained; it may be larger or smaller
than the actual damages. Moreover, the benefits presumably
enure to the various distributees in proportion to their
shares in the estate, although possibly they have not
been damaged in this proportion. # * * PRor these reasons
the Model Probate Code does not contain this type of
provision, but provides instead for llability %o all
persons damaged." Simlilar statutes of 23 states are cited
(i.e., Alabama, Arizona, California, Colorado, Florida,
Indiana, Iowa, Kansas, Maine, Massachusetts, Nebraska,
Nevada, New Mexico, North Dakota, Ohio, Oklahoma, Oregon,
South Dakota, Utah, Washington, West Virginia, Wisconsin
and Wyoming).

"A further penalty, in addition to liabllity for
damages, is imposed in Kansas, where a person who knowingly
withholds a will for more than a year from the date of
testator!s death is barred from all rights under the will.
¥ ¥ # In Ohio the custodian is barred of all rights both
testatﬁ and intestate if he withholds the will for three
years.

"One more feature of these statutes should be mentioned.
It is frequently provided that the custodian must surrender
the will within a specified time, usually thirty days after
being informed of the testator's death * * *_, No time
limit has been written into the Model Probate Code; in
the absence of any rule, a reasonable time is implied,
and it is felt that this is sufficiently definite."

In considering the comment and statutory note under
section 63, Model Probate Code, above, keeﬁ in mind that
the Model Probate Code was published in 1946,
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Unforcunately, we often articulate these formalities as
regquirements which the State imposes on a would-be testator, as

{

though they reflected some minimal behavioral standard u*ctuued
by public policy. But the foregoing summary of formalities

r

should disclose that they are designed solely to protect the
testator. In truth, the State should be understood to assure
ite domiciliary that, as @z gﬂve;nmental service to him, no wilill
executed by him in this state will be probated unless it satis-
fies the Statutory formalities

But if this be so, why can't we assume that a will
execuled by a n@nmdomicilizrv or executed cutside this stz

111 accordance with formalit 05 less protective than ours in
force in the domicile or at the place of execution, reflected
> choice of the testator? Wwe offer him more prctection, but

e
hould we impose more proetection on him?

The subcommiittes recognizes that this section would thus
permit the original probate in Oregon of a oraphic will in
certain circumstances. The holographic will is felt to satisfy
the evidentiary requirements of the usual formalities as it is
2 written instrument and is signed by the testator. It affords
the testator somewhat less protecticn because it does not Lro-
vide for witnesses who can assure the court that the will wos

)
5
o

.

notT executed under duress or by a testator of dubicus compo -
tence.
Perhaps the greantest practical objection to the holo-
rophic will is thati it is customarily made hy the tc,bwtuf
1Lnbuf the assistance of counsel. Thus, it is often ext remely
' tcult to interpret. However, this difficulty is not caused

sence of witnesses, and is therefore alwo Present where
sTed Wlil was prepared by the testoior himself. Tv would
Lhat unless we ave willi ing to refuse p Lﬂ? o "home-madd’
wills, we ought not to reject ho a i

t
1

if there are reasons for ccntinui“
x holographic wills, it would scem
e ndvauunges of 5 1054&1qﬂ are d by the di;

' tempting to maintain ihe pesition in tr f £ tue
as1ng mobllity of o rsons who tend to make their wilis
; Jurisdicticn according to the laws in force re, and
then move fto other Jurisdictions. Rejecting these wills oan
create extreme hardships.

Sectlion 4 recommended by the subcommittee departs
from the nally rovwmmondoo in the Riddlesbarger
draft, whi in turn was substantia L1y based on Scction 50 of
the Model Probate Code and Section 283 of the Iowa Code, because

3
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NEW ¥OoRK ? OPOSED PRETERMITTED HEIR STATUTES

The ﬁeiiawing o statute seetions relating to pretermitted helrs
are contained in a bill introduced st the 1966 session of the New York
legislature. This bill {Senate Intro. Ha. 816, Aas&#bﬁy Intro. No. 1549)
is ﬁ&SIQ?Sfeﬁ the "Estates, Powers and Trusts Law," and constituies s
revision of New York's substantive low of estates prepared by the New
Vork Temporary Stote Commission on Estates, whose comments on the statute
sections are set forth thersunder, ‘

§5-3.2 Revocatery effect of birih of child after execuiicn of will

{a) Whenever @ testaior, during his 1ifefime or after his death,
has a child born after the enszcution of a last will, and dies feaving
the aftervborn child unprovided for by any settiement, and neither pro-

vided for-wor in eny way wentioned in the will, every such child shall

S succesd to a portion of the testator's estete as herein srovidads

1) !

[ = P

t) {1} If the testater has ocne or more children tiving when he exscutes

£

svs Tast will, and:
{A) Ko provisien {s made ?h@?mfﬁ for any such child, an afzer-born

"

child is not entitied to share in the testator's estots,

3 2

(B} Provision is made therein for one or more of such children, an

sftar-born child is entitied te sharc in the testator's dstate, as

{1}  The sortion of the testator's estats in which the after

mited to the portion gassing te the Tiving

ivad had




(iii) To the exient that it is feasible, the interest of the
after-born child in the testetor's estate shall be of the same
character; whether an equitsbie or legal 1ife estate or in fee,
as the interest which the testator conferred upen his living
children.

(2) If the testator has no child Tiving when he exscutes his last
will, the after-born child succesds to the portion of such testater's
estate as would have passed to such child had the testator died intestate.

(b} The after<born child mey reocover the share of the testator's
estate to which he is entitled, either frow the other childran under
subparagraph (a) (1) (B} or the testamentary beneficiaries under subparas
graph (a) (2), ratably, out of the portions of such estate patsing to
such persons under the will. In abating the interests of zuch benafici-
aries, the character of the testamentary plan adopted by the testator
shall be preserved to the maximum extent possible.

Sources OEL § 26.

Changes: Substantiaily revised.

Comentst This section substantially revises DEL § 26 te eliminate
a serious defect Tn the poiicy underpinning of that statute by which an
after-born child who qualifies for an elective share of his parent's
estate will receive a substantia! portion of such estate although the
parent has made no provision for other children Tiving at the time the
will was executed. The new section undertakes to correct this distore
tion of the reasonably presumsble intenticn of the normal parent,

Ne change has been effected in the principle underlying DEL § 26,
embodied in paragrapgh {2) of the new section, which disqualifies an
after-born child from tsking an elective share where the testator has
given some conurete evidence that the after-born child was not inadver-

tently or unintentionally disinherited (see, MclLean v. Mclean, 207
N.Y. 3545) :

§5~3.3 Action in suhreme court by chi?@\born after execution of

will, by survaing,spouse”upoﬁw}évocation of will by marriage

or by subseribing witness with interast under will

In the event that the adwinistration of a decedent's estate in the

.-



surrogate’s court has been completed and the estate distributed, an
action may be maintained in the supreme court by an after-born child
under 5-3.2, @ surviving speuse undar 5-1.3 or a subseribing witness
under 3-3.1 to enforce rights under such sections against testamentary
beneficiaries or distributees, 2s the case may be.

Source: DEL § 28,

Changes: Siightly revised. ,

Comments: This section re-enscts DEL § 28, stightly revissd to
make an action ¥n the supreme court to enforcz the specified rights

contingent on the unaveiiability of & suitable remedy in the surrogate's
court, - e o
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Pratermitied Helrg

Report, 3/7/66

Page 2

for in the will, the descendant shall have that share of the estate of
the testator he would have had if the testator had died intestats,

{3) The share of the estate that a childor & QLceased child’s
descendant is entitled to have a&s provided in this section shail be
taken pa’opéﬁécp,atelﬁr from the shares of others entitled therelo in
the fellowing orders

{a) Property not disposed of by the will,

{b) Property disposed of by the will,

(4) A child or deceased child's descendant is not entitled to have

a share of the estate as provided in this section unless he files in the

2

probate proceeding, not later than six months after the date of the

entry of the order admifting the wmv‘;:o probate, 2 claim therefor.

COMMENT

Generally. At the January meeting a motion camried by which the
approach of the present Orogon protermitied helr statute {i, e,, ORS
114,.250) was adopted as the approach 20 be embeodied in the proposed
statuie, with certain clerifications in the description of pretermission
and in the remedy of pretermitted heirs. See Minutes, 1/14,15/66, page
7. It was agread, apparently, that ORS 114,260, relating to the elfect
of advancements (o pretermitied heirs, should not be perpetuated , on
the ground that the general siatutes on advancements would apply. For
Convenience in reference, ORS 114,250 is sei forih below.

14,2

i\ﬁ

S0 Pretermiited heirs to have poriion of estate, I any

pgreon makes his will and dieg, leaving a child or children, or,
in cuge of thelr death, descendants of such child or children, not
nascd or vrovided for in such will, although bom afier the meking

GIconh il or the Seath of the tentetor, every such testator, 50
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far as regards such child or children or their descendants, not

provided for, shall be deemad to die intesiate; and such child or

children, or their descendants, shall be entitled to such propor=
tion of the estate of the testator, real and personal, as if he

had died intestate; and the same shall bs assigned to them, and

all the other heirs, devisees and legatees shall refund their

proporticnal part,

Mr, Allison and Mr, Richardson were ass!.gned the task of pre«
paring a proposed statute in r*enfomnty with the motion’ referred 10
above and the digcussion following edoption of that motion, Their
draft was submitted and considered later at the Januvary meeting, See
Minutes, 1/14,15/85, pages 15 to 17, FQ" convenience in reference,
that draft is set forth below, » o

If a testator dies survived by a child or by a descéndant of é;:
deceased child and nefther the child nor the deceased child or -
his surviving descendant has been named or provided for by the
testator’s will and is not a member of a class named or provided
for therein, such testator, so for as regards such swrviving child
or descendant, ghall be deemed to dis intestate, and such sqfvivmg
-:::hi}.d or descendant of the deceasa,d chilad upar\ compliance wim
th*s section shall inherit end receive such & share of the esfate as
would have been inherited by and distributed to him if the testator
had died intestate. If the pretermitied hefr is not named in %:he;’«-peti-

tion for probate of the will, notice of claim of the pretermitted helr

must be given by a petition for allowance of such claim filed in the probate

proueeding not later than six months after the date of entry of the order
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admitting the will to probate, with citation to the executor and all
person.s ﬁamed in the petition fgr probate of the will. Any such

'- . party aggrieved by an order &u‘owing or diéai!owing the claim
en.te‘red 'pui'suant to such"p@iii’ﬁon 'may have the matier tried in the
circuzt court at pmv&cied in ORS chaﬂter 28 by commencing a
pmceeding therein within 30 days of the eniry of the order in the
probate proceedings.,

You may wish o refer to the complete receord of discussion by the
committees on the matter of pretermitted heirs. If so, see:

1. Minutes, 12/17,18/65, pages 12 to 16; Appendix A, pages 9
and 10 {sections 18 and 19, :

2. Minutes, 1/34,15/68, pages 1t0 9, 14 to 17; Appendices A
and B. '

In the course of discussion by the commitiees on the matter of pre~
termitted helrs, attention was called to pertinent prewvisions of the
1963 Iowa Probate Code (section 267), the 1965 Washington Probate
Code (section 11.12.090) and a draft submitted for consideration by a
committee of the Wisconsin Bar Association in February 1964 (see
Minutes, 1/14,15/66, pages 3 and 4).

Fer your information, this report is accompanied by a copy of
statute sections relating to pretermitted helrs contained in a bill
introduced at the 1266 session of the New York legislature. This
bill is designated the "Estates, Powers and Trusts Law,” and
consiitutes a revision of New VYark's subsiantive law of estates pre~-
pared by the New York Temporery State Commission on Estetes, whose
comments on the statute sections are set forth thereunder, Also
accompanying this report is 8 copy of an extract of a study on the
matter or pretermitted helrs published in 1957 by the MNew York Law
Revision Commission. This extract purports to summarize the preter-
mitted heir statutes of the several states at that time, '

Subsections (I} and {2}, Subsections (§ and (2} of my draft des-
cribe pretermission as {6 children of a tgstator and descendants of
deceased children, These subsections aré based upon pertinent
portions of ORS 114,250 and the Allison and Richardson draft, . and !
am fairly confident that they reflect, in subsetance, the views of a
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majority of the members of the committees as recorded in the minutes,

In form, my draft sets forth the provisions for pretermitted
children and pretermitted deseendants of deceased children in geporate
subsections. I am inclined {o believe that this formai device, al-
though necessitating some duplication of wording, facllitates clarity
in describing the two classes of pretermitted heirs.

You may question the absence of the word “last” before the word
"will® in subsections () and {(2). I suggest that “last” is unnecessary,
and that "the will" means "last will,® Note that ORS 114.250 does not
use “last” in describing the will. It may be of intereat that the word-
ing of ORS 114.250 remained unchanged by the legislature from 1853 to
1952, and included "last,” which was eliminated in the revision of
1953,

The wording of subsections (f) and (2) is that the pretermitted heirs
shall "have" a ghare of the testator's estate. The wording of ORS 114,250
is that the pretermitied heirs shall “be entitled, " and that of the Allison
and Richazrdson dreft 1s "inherit and recetve,” “Have® is used in
soctions 3 and 4 of Commitiee Proposal #2,. relating to descent and .
d*strmutém of real and personal pmperty. -

Subscctians {1) and {2) do not contain the phrase to the effect that
a testator, 20 faras regards a ps etamiﬁei heir, is deemed to die in-
testate, I do not believe ihis phrase is necessary, in view of the fact
that a preter nmed heir's share is ﬂeqcribed as an intestate share.:

It appe&rs that the portion of ORS lM 250 describing pretermissicn
of descsnd&nts of deceased childr &n doas not strictly ne an what it
seems to mean, This is Nustrated by the Oregon Supreme Court's
decision in Towne v, Cotirell, {1953) 235 Cr, 151, and the comment on
this decision in the most recent issue of the Cregon Law Review {Volume
44, Number 3, April 1965, at page 250) Towne fnvolved a will in which
a testatrix, with two Yiving children and four children of a deceaeed
child, ackna*ﬂedged the death of the cne child, made a specific devise
to one of the deceased child's cmldren and left the remainder to the two
iving children, The court held that the omitted grandchildren were not
entitled to cla&m mdex the pretermitied heir gtatute on the ground that
they were constmctively “named” in'the will; that namiag the deceased
parent and providing for one of his children sufficiently "named” his
cther children. I have not attempted to codify the effect of Towne in
subsection {2}, and suggest that there is no necessity to do sc, Since
_mg appears to be based upon court interpretation of "named, " and

"named" is perpetuated in suosecf&on {2}, I belisve the decision would
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be applicable in construing subsection {2}, and that it is probably a
good idea to leave such matters of interpretation to the court.

The Law Review comment referred to above, by the way, states
that a deceased child's descendant is named in a will, for purposes
of ORS 114.250, when reference is made to him by class, citing

Neal v, Davis, (1909) 53 Or, 423,

Am I correct in assuming that adopted and illegitimate children of
a testator and adopted and illegitimate descendants of deceased children of
a testator are eligible to be pretermitted heirs under present Uregon,
law? As to adonted children and descendants, this would appear to
be the case under ORS 109.041, 109,050, 111.210 and 111,212, As to
illegitimate children and descendants, this would appear to ke the
case under ORS 108.060 and 111,231, Commiitee Proposals #3 and 44
contemplate repeal of ORS 113,210, 111,212 and 111,231, and sub wtinw
tion of new séctions iz lieu thereof. I presume the " inheritanc
referred to in these new sections is not limited to that of & Vrﬁm from
his parent,: but also applies to that for examnle of 2 gzméch%ld rrc:m
hisg grandparemo : : .

Sgbsection (33 . Subsection (3} of my gra‘t describes, gsperwll
the menney in ‘which shares of pzetermwcﬂ heirs are to be taken YY’OT!
portions of a testator 8 estate otherwise 10 bo distributed, This -_°:ub—~
gection 15 based upon &n exchance a:«atween Mrz, Braunm, Mn Anieon
and Mr, Zeilinger reported on page. 15 of the minutes of the }anuav'y
m@eting, Ses also Minutes, !/14 1s/ 66 page 8; and Appendix B, o1
must admit, howwero that in sub«ectim {") I have meved into an"* )
area of unr'e*‘tainty as to the in tant of tha commitices. :

Ss.ab.,.ectiora {3} 1 helieve, fall into the category of abatcmen -
previsicns. v You may wigh to mﬁmd: a genera}. sbatement provisi
which includes abatement for payment ¢f pretermitted heir ghares, snd
thus obviate an abatament provision umiicable only to pretermitied
heir shawes° kor guneral zbatement provisions, see gection 124, RModc!
Prchate Code and sections 436 and 437, 1363 iowa Probete Code I
cannot find any Orecon statutes relaﬁin;} generally {o abotement tha
are comparable to' the Model Code and 11363 Towa Probate Code prbv’isﬁ
ions, but ORS 116,720, 136,730, 116,73¢ and 117.310 to 117,380 scem
to ambody certaln aspects of abatement‘ "

Subsection {4), Subsection “3 of my draft precludes assertion
of pretermitted helr claims if not filed in Lhe probate proceeding within
the same time period allowed for contest of the will, This subsection
is based upon a motion adopted at the Januery meeting and renorted on
page 9 of the minutes thereof. See also Minutes, }/14,15/68, pages 2,
9, 15, 16; and Appendix B, c e
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The Allison and Richardson draft goss beyond the filing of
pretermitted heir claims to provide for citation upon such filing and
appeal to the circuit court in a declaratory judgment proceeding in
the case of cbjection to allowance or disallowance of such claims
by the probate court., Subsection {(4) stops with the claim filing
requirement and, for several reasons, makes no further provision on
procedure for recovery of pretermitied heir sharesg. First, T am too
uncertain at this point as to the intent of the commitices on this
procedure. Second, this precedure {s dependent to some extent on
what you plen to propose on determination of heirship generally,
Third, this procedure also is dependent on proposals made by the
subcommitiee chaired by judge Thalhofer, which may result in up-
grading the jurisdiction of the probate cowt and importing more
finality and exclusiveness into the court's disposition of probate
proceedings. Fourth, it may not be desirable to prescribe a special
procedure for digposition of pretermitted heir claims if there is some
possibility of handling shar® of pretermitted heirs generally in the
same manner as shares of legatees, devisees, and other heirs,

There are two principal differences between subsection {4) and
that portion of the Allison and Richardson draft dealing with the
filing of pretermitted heir claims. Subsection {4) requires filing by
all those who would avail themselves, in the probate proceeding or
in another proceeding, of the pretemitted heir statute., The Allison
and Richardson draft requires such filing only by those not named in
the petition for probate of the will, on the theory explained at the )
January m@eting that claims, if any, of perzons named in the petitﬁ@n
would be &ppment from the petition and will, However, perhaps the
theory of the filing of claims should be as much to requirs promptness
on the pari of all allegedly pretermitted heirs in giving notice of their
intention to claim as such, even though they may be known, as it is
to discovar the éxistence of hitherio unknown persons who may be
pretermitted helrs,

Subsection {4}, unlike that portion of the Allison and Richardson
draft dealing with clatm filing, omits provision for citation to the
exacutor and all persons named in the peatition for probate of the
wikl. Is cit tation necessary? Might it be &ssumed that the personal
representative, for example, womd be aware of pretermitied heir
claims flled in the probate proceeding and that he would communicate
this knowledge to legatees and devisees? If a special hearing by the
probate court on pretermitted heir claims is contemplated, citation
may be called for. On the other hand, if the probate court can dispose
of pretermitied hefr claims at the hearing on the personal representa-
tive’s final account or in an crder of final disiribution, it would seem
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that notice given of these proceedings could include mention of
pretermitted heir claim determination, I must confess that my ques-
tion as to the necessity of citation on filing pretermitied heir claims
may be based to some extent on the fact that, pursuant £o a view
expressed at the January meeting, I undertook to spell out the de-
tails on citation in my draft, but abandened this when the draft began
to assume considerable length and some complexity, and problems
arose that could not be resolved gatisfactorily in the absence of
some expression of intent of the commiitees.

Determination of claims and distribution of shares., My draft
contains no provision as to procedure for determination of preter~
mitted hefr claims or distribution of pretermitied heir shares in the
probate proceeding or otherwise, As mentioned in the comment for
subsection {4), several factors are responsible for this omissicn,

At the January meeting at least one member expresed the view
that, if possible, determination of pretermisgion should be made
and disiribution of pretermitied heir shares sccomplished in the
probate proceeding. May I suggest that the statutory provisions on
settlement and distribution might encompass this determination and
distribution as to pretermitted heirs without special provision there~
for in the pretermitied heir statute itself, and that, if possible,
objections to such determination and distribution and appeal there-
from, if any, be handled as are objections to and appsal from other
aspects of probate court decraes on {B%! accounts of peregonal
representatives or ovders of fina! distribution, Jaureguy and Love
{sze 2 Jaureguy & Love, Oregon Probate Law and Practice §8292, at

page 290) point out thet there is no express Oregon statutory provi-
sion requiving an order of digtribution. .

For your information, this report is accompanied by & copy of -
gections 182 to 135, Model Probate Code, relating to distribution
and discharge, See also sections 469 to 481, 1963 Iowa Probate
Ceode, and sections 11,72.002, 11.72.006 and 11.76.010 to 11,76, 250
1965 Washington Probate Code,

Incidentally, for a provicion on determinaiion of heir.,hip generally.
see section 195, Mode! Probate Code..



REPORE
Mareh 14, 1966

Tos Members of the
Advisory Committee on Probate Law Revision
aﬁd-
Rar Commiit on Probate Law and Procedurs

From: Campbell Richardson and Robert W. Lundy

SubJeect: Rough Draft on Issuance and Form of Letters of
Repwebeﬂuation.

gration by the

g to be held March 18

¥ 12 of M., Gilley!®
ation, cenbuiaca in

One of the matters sched
Advisory and Bar Committess a e
and 19, 196&, is revision of gections 9
draft on initiation of probate oy adminls
his report dated Janua;y 10, 19&i. These sect ; L Wl
issuance of letters of aominﬁsb; tion where & will 1s seb
L6

Mmoo
p
{A.

aside, declared void oy incperatly e; with the form of lethers
testamentary and of administratlion and wilth proceedings when
a will is found and proven after administraiion is granted,

and ara derived from ORS 115.200, 115.210, 115.340 ard 115.350,

At the February meebing, Mr., Richardson was assigned the
task of revising secticons 9 and 2. His revisglon, Wibh certaln
changes therein made by Mr. Lundy and for which Mr. Richardson
sheould not be held responsibie, is embodied in the following
rough draft.

ROUGH DRAFT

Sectlon 9. Issuance of letters of representation where

admisslon of will revcked., If, after a will has been proved

aad letters of representation issued thereon, an order op
decres 1s entered revolting the admission of the will to probate,

those letbers shall be revoked and new letters of represen-

Section Sa. Form of letbters of representation. (1)

Letters of representation issued to executors or to adminis-

trators with the will annexed may be in the following form:
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administrator{s) of the eskate of the

decedent .

In testimony thereof, and %o evidence the authority of
the above personal representative(s) ss of the date hereof to

administer the estake the above decedent aceording to law,

of
L; as clerk of the scurt, have hersun

@
&
o
€3
aﬁ
¥
8
o
el
e}

%f
He]
&
&
&

and affixed the seal of the eourt on

$
(month)}) (day]

- (Seal) s Clerk of the Court

By » Deputy

(3) Letters of representation lssued o speelal adwindge
trators may be in a form sisilar to the appllcable fomm set
forth in subsection (1) or (2) of this section, with such varie
ations as are proper in the particular case,

Sectlon 12. Proceedings when will proved after admindge

tration granted. If, after administration of sm intestate
estate has been granted and letters @f representation lssued
therson, a will of the decedent is offered and proved, those
letters shall be revoked and new latters of representation

issued,



REPORT
March 14, 1966

To: Members of the
o Advisory Committee on Probate Law Revision
andg
Bar Committee on Probate Law and Procedure

From: Wade P. Bettis, Donald G. Krause and Robert W. Lundy
Subject: Rough Drafi on Notice of Estale Administration.

Cne of the matters ascheduled for conslderation by the
Advisory and Bar Cammittees at the meeting to be held March 18
and 19, 1966, 1s revision of sections 10 and 13 of Mr. Gilley's
draft on initistion of probate or administration, contained in
his report dated January 10, 1966, These sechtions deal with
personal representatives mailing copies of wills and orders
admitting those wills to probate to named heirs, legatees and
devisees and with personal vepresentatives publishing notice
to ereditors, and are derived from ORS 115.220 and 116. R05.

At the February meetlng, Mr. Bettis and Mr. Krause were
assigned the task of revising sections 10 and 13, Thelr
revision, with certain changes therein and additlons thereto
made by Mr, Lundy and for which Mr. Bettis and Mr. Krause
should not be held responsible, is embodled in the following
rough draft. Because the changes and additions made by Mr.
Lundy are substantial in some respects, the original revisilons
by Mr. Bettis and Mr, Krause are set forth in this report.
following the rough draft.

BOUGH DRAFT
Section 10, Copy of notice and will to heirs, legatees

and devisees; notice to Land Board. (1) Immediately after

his appointment a personal representative shall cause a copy
of the published notice provided for in section 13 and a copy
of the will of the decedent admitted to probate, if any, to
be mailed to each known heir of the decedent and to each
legatee or devisee, 1f any, of the decedent; at the last-known
addpress of the heir, legatee or devisee. If the personal
representative 1s also an helr, legatee or devisee of the

decedent, coples of the published notice and will need not be
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malled to the personal representative.

(2) 1If the decedent died intestate and there are no
known heirs of the decedent, immediately after his appointment
a personal representative shall cause & copy of the published
notice provided for in seetion 13 and a statement that there
are no known heirs of the decedent to be msiled to the clerk
of the State Land Board,

(3} 1If any known heir or any legatee or devisee of a
decedent is an alien not residing within the United States or
its territoeries, immediately after his appointment a personal
representative shall cause a copy of thé published notice pro-
vided for in section 13 and a statement containing the name
and, 1f known, address of the heir, legatee or devisee to be
mailed to the clerk of the State Land Board.

(4) A persenal representative shall file in the probate
proceeding, within 30 days after the date of his appointment,
proof by affidavit of the mailing required by this section.

Seetlon 13. Publication of notiece by personal represente

ative. (1) Immediately after his appointment a personal
representative shall cause a notice of his appointment to be
published in a néwspaper published in the county in which the
probate proceeding is pending, or if no newspaper is published
in that county, then in a newspaper designated by the court,
once a week for two consecutive weeks, or two publishings in
all. The notice shall include:

(a) The name of the decedent and the fact of his death,

(b) The name and address of the personal representative.
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(¢) If a will of the decedent has been admitted to
probate; a statemenﬁ of that fact and that any interested
person may contest the probate or validity of the will at
any time wilithin six months after the date of the entry of the
order admitting the will to probate.

(d) A statement requiring all persons having claims
against the estate of the decedent to present thelr verified
claims to the personal representative at a specified place
in this state within six months after the date of the first
publication of the notice.

(2) A personal representative shall file in the probate
proceeding, before he files his final acccunt, prceof by affidavit
of the publication of nctice required by this section. The
affidavit shall include a copy of the published notice.

Seetlon 13a. Notice by successor personal representatives,

If a personal representative dies; is removed by order of the
court or his resignation is accepted by the court and a
successor personal representative is appointed after the mail-
ing of copies of notice and will required by section 10 and
after the publication of notice required by section 13, the
successor personal represéntative need not cause copies of
notice and will to be mailed as provided in section 10 or
cause nctice to be published as provided in section 13. How-
ever, if the time within which persons having claims asgainst
the estate of the decedent were required by the notice caused
to be published as provided in section 13 by a former per-

sonal representative did not expire before the death, removal
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or resignation of the predecessor personal representative:

(1) ZImmediately after his appointment the successor
personal representative shall cause a notice of his appointe
ment and of the death, removal or resignation of his pre-
decessor personal repraesentative to be published in 2z newse
paper published in the county in which the probate proceeding
is pending, or if no nswspaper is published in that county,
then in a newspaper designaved by the court, once a week for
two consecutive weelts, or two publishings in sll.

(2) The time after the date of that death, removal or
resignation and befors the date of first publication of the
notice by the successor persenal representative shall be added
to the time within which these c¢laims are reguired to be
presented, and a statement of the time so added shall be
included in the published notice by the successor personal
representative,

(3) The successor personal representative shall file
procf of his published notlce as provided in subaeetion (2)

of section 13.

SECTION 10 (MR. KRAUSE)

Segtion 10 Copy of Notice and Will to Heirs, Legatees

and Devisees. Upon the entry of an order admitting any will

to probate, or appeinting a personal representative, said
personal representatlve shall forthwith cause a copy of the
published notice to heirs and creditors to be mailed t¢ each

heir, legates and deviseg, and a copy of the decedent's will
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HOTE:

Immediately mail 8 cony of the notlece as published
to the last~lmown address of all the decedent's
helers abt law, so far as known, and to each of the

devisees and legatees who are named in his will,
[=3

If there ave ne known heirs gt law op devisess op

o
o

s o - W <t e g 1, . A, S X o
sgatees, such nctice shall be mailed to the State
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and Board,
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with the clerk of the probats couvt prlor o
the filing of thes final scecunt an affidavic of
ubllcatlion containing a copy of the notlea as
e =
published; and an affidavit of mailine.
This section vevises ORS 1316.50% in the following

particuliars:

1. Heferance 1s made to & "personal reprezentagive”

instead of to “executor or administvator,” sssuming
s O + ” 3 '10
that the former Lterm iz to be uged primarily in

the code vevision.
2. Reguires two publications instead of four,

3. Permits the court rather than "court op
Judga" to designste a paper 1f nope is published
in the county.

&. The notlce is not only ©o creditors but to
2ll persons interested in the estate and Informs
of the death, the name and address of the pexrsonal
repregentative and a place in the state (rather
than in the county) where claims are £o be
presented,

5. The notice requires elaims to be verified (as
now required by ORS il6,§15§ and omits reference
to present reguirements of 'proper vouchers"
which seems to me to be superfluous.
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6. Specifies that six m fo
commences on date of first published ﬁObibe. A
creditor reading a last publicaiion migh“ ba
misled in thinking that he has six months from
that date.

o flling elaims

7. Provides a new provision fopr Admmediate
mailing of copy of natie@ as publifshed %9 a1l
heirs and é@v¢&@es and legatees so far as
known, and €0 their last-known address; and if
there aren't any of these classes, then ¢o the
State Iand Beard.

8. The filing with the clevk is ©o be
prior to filing of the final acoount, ra
within the @ix months 01 the notice; and is
inciude procf of both the nLeljﬂ%bvoﬁ and of the
mailing.

Wim
i
o
=
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MEMORANDUM
February 28, 1966

To: Members of the
Advisory Committee on Probate Law Revision
and
Rar Committee on Probate Law and Procedure

From: Robert W. Iundy
Chlief Deputy Legislative Counsel

Subject: Matters for consideration at March meeting.

v This memorandun lists matiters tentatively scheduled
for consideration by the committees at their Joint meeting
on March 18 and 19, 1966, The mabtters listed are those
that were mentioned at the PFebruary meecting.

As requested at the February meeting, I am sending
this list to you considerably in advence of the March meeting.
A notice of and suggested agenda for the March meeting will
be sent to you early in the week of the Marech meeting.

If any of you would 1like changes made in this list
(for example, rearrangement of the crder of the matters
listed, addition of matters not listed or deletion of listed
matters on which assignments will not be completed by the
March meeting), please let me know as soon as possible,
preferably before March 11.

I must report, with regret, that the final version of
the minuteg of the February meeting will not be edited,
reproduced and distributed for anothrr two weeks. If any of
you reguire information on the discussion at the February
meeting in order to complete assignments on matters for
consideration at the March meeting, please let me lnow; I
may be able to extract from the rough minutes the information
you need.

LIST OF MATTERS FOR MARCH MEETINC

1. Inheribance by nonresident aliens.

Revised draft by subcommittee {(Allison, Lisbkakken,
Lovett, Barrie and Schwabe).

At the February meeting, Allison, on behalf of the
subcommittee, submitted a draft of a proposed statute.
Thls draft was re-referred Lo the subcommittee for
revision, which apparently was to include: (1)
Reduction form 20 years to 10 years of the period
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within which a nonresident allien would be permitted

te establish eligibility and withdraw a deposit;

(2) exemption of deposits Ffrom the geven-year
prezumption of abandonment unfer the Uniferm Disposition
of Unclaimed Property Act (see ORS 98.306); (3) re-
guirement of new evidence for a2 second and each gube
sequent claim by a nonresident alien during the 10-
year period; (4§ provision that a claim by a non-
resident alien be handled as a part of the original
eptate proceeding, bul with no unecessity to reppen

the estate for this purpose; and (5) provision for
disposition of a deposit after 10 years by distribution
to eligible heirs, or if none, by escheat.

2. Probate courts and jurisdiction thereof.

X AN AT

Progress report by subcommititoe {Thalhofer {chaipe
man), Copenhaver, Field, Geeding and Wavden).

3. Testementary sdditions to trusts. ..

Report on phrase "the validity of which is deterninable
by the law of this state” (Riddlesbarger).

See Minutes, 12/17,18/65, pp. 5, 6; Appendiz 4, p.2,
§6;_£ppendix B, p, 2.

4. Heirshi determination (generally and_pretermitted
heirs). : a )

Report by subcommittee (Riddlesbarger {chairman),
Braun, @illey, Mapp and Zollinger).

See, specifically, Minutes, 1/14,15/66, p. 17.
See, generally ss %o pretermitted heirs, Minutes,
12/17,18/65, pp. 12 to 16; Minutes, 1/1%,15/66, pp. 1
to 9, 14 %o 17, and Lppendices A and B.

5. Delivery of wills by eustpdiapg_gg;gggggg@ggg.
See ORS 115.110, 115.130 and 115.990.

gee Minutes, 12/17,18/65, p. 21; Appendix A, p. 14,
32.

6. Foreien wills.

Drafts of revisions of ORS 114,060 and 115,160
(Mapp and Riddlesbarger).

See, as to ORS 114,060, Minutes, 11/19,20/65, p. 5;
Minutes, 12/17,18/65, Appendix A, p. 1, §2; Minutes,
1/1%,15/66, pp. 29, 30.
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See, as to ORK3 115,160, Minutes, 1/1i4,15/66, vp.28
to 30,
See, generally, Uniform Probate of Foreign Wills Act.

7. Letters testamentary and of administration.

Revised draft on issusnce of letters of administration
where will set aside, declared vold or inoperative, on
form of letters testamentary and of administration

and on proceedings when will found and proven after
administration granted (Richardsen).

See Report by Gilley, dated 1/10/66, containing
rough drait on initiation of procbate or administrabion,
pp. 7 0 9, §9, and p. 10, §i2.

In the coursge of the discussion of section § of Gilley“s
draft at the February meeting, the following matbers
were raised: (1) An objection to the wording as to

a will being "set aside, declared vold or inoperative®;
(2) an objection to the forms of letters stabing

that the executor or administrotor is authorized by

the letters to administer the sstate; and {3) a
suggestion that the forms of letters state the daste

of issuance.

8. MNotice of probate proceeding.

Reviged draft on notice and copy of will %o beneficiaries
under will and heirs, published notice to creditors

and, in the case of intestacy, netice to the State

Land Board (Bettis and Krauses.

Altepnative vevised draft by subcompittee of dissenters
{Allison, Cavson and Zollinger). The revised draft

by Bettis and Krause should be sent to the subcoummittee
of dissenters by March 11,

Ses Report by Gilley, dated 1/10/66, containing
rough draft on initiation of probate or administration,

pP. 9, §10, and p. 11, §13.

Based on discussion at the Pebruary meeting, the
revised draft by Bettis and Krause apparently should
include provision for the following matters:

(1) Notice to beneficlaries under will and
heirs should be published in combination with
published notice to creditors.

(2) Copy of published notice and will should be
malled To beneficlaries under will and heirs, so far
as they and their addresses ave known, to their last

now addresses.
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{(3) Mailing of notice and will copies to
beneficiaries and heirs, ' ' ’
and filing preo? thereof, should be done within
shert pericd after order admitting will to probate
or appointing personal representative.

(4) Mailing of notice and will copiles to personal
representative who is benefieciary or heir should be
S8pecified unnecessary.

(5) Notice should be mailed to State Land Board
in intestate situabion after appeintment of sersonal
representative.

(6) Consideration should be given to notice in
situations involving replacement of personal
representatives, sz where a will is found after an
administrator is appointed or a personal representative
dies, resigns, or is removed. See sec. 11.40.150,
1965 Washington Probate Code.

Bond of personal representative.

Beivsed draft on bonds of perscnal represzntatives
(Frohnmayer and Hormecier).

3ee Report by Horneciter and Krause, dated. 1/1k /66,
containing rough drafi on executors and adminise
trators generally, pp. 2 to 5.

Based on discussion at the Pebruary meeting, in
preparing the revised draft the following matters
apparently should be considered:

(1) A bond should be reguired in all cases.
See ORS 126,171,

(2) The amount of the bond should be in the
discretion of the court, but not less than $1,000.

(3) The boend should be_a corporate surety bond;
personal surety bonds should not be permitted.

(4) Factors for the court to consider in fixing
the amount of the bond should be set forth, such
as protection of ersditors and estate veneficiaries,
slze of estate, liquidity of estate, income pro=
duced by estate, probable amount of indebtedness
and probable tazes,

(5) Whether additional bond, as well as new
bond, should be provided for. See ORS 126.175.
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10,

(6) Whether failure to give new bond should
automatically remove ths personal representative,

(7) Whether a new bond should discharze
sureties on the old bond. See ORS 126.176.

Removal, death ox resignation of personal

representative.

Reviged draft on removal, death or reglgnation of
personal representative (Frohnmayer and Hornecker).,

See Report by Hornecker and Krause, dated 1/14/66,

containing rough drafi on executors and administors
generally, pp. 5 to 7.

Baged on diszcussion at the February meeting, in
preparing the revised draft the follovwing matters
apparently should be consideyred;

(1) Aas %o removal, if eitation cannct be served
personally on the personal representative, then
service should be made on his attorney. Should
service also be made on the pewrsonal representative's
surety?

(2) Provision should be made for procedure for
acccunting by personal representative after removal.
Compare ORS 126.506 and subsection (1) of ORS 126.336.

(3) As to removal, the words "the prebable loas®
were objected to as unnecessary.

(4) Whether subsection (2) of ORS 115.500 is
duplicated by provision in the banking statute
should be determined. See OBS ¢hapter 711, for example.

(5) Whether thers should be published notice of
intention to resign by a perscnal representative and
whether there should be approval of resignation
by the court.

See item 8 (6) above, on notice in situatione
involving replacement ¢of personal representatives,



