ADVISORY COMMITYTEE
Probate Law Revision
Trwenty-first
Twentteth Mesting
{Joint Meeting with Bar Committee on Probate Law and Procedure)

Dates) 1330 p.m., Friday, January 1h, 1966
ands  and
Times) 9 a.m., Saturday, January 15, 1966
Place: Judge Dickson'’s courtroom
28L Mulinomah County Courthouse
Portiand

Sugoested Agenda

1. Pretermitted children {sections 18 and 19, draft of propossd
chapter on wilis}. See ORS 114.250 and 114.260.

Redraft of sections 18 and 19 {Zoliingzr and Braun).

Research report on remedy and proczdure whereby pretermitted
children obtain their shares (Frohnmayer and Riddiesbarger).

2. Deposit of wills with county clerk (sections 28 to 31, draft
of proposed chapter on wills)., See ORS 114,410 to 1ib.ELC,

Reports by members on consulation with county clerks on prasent
use of procedure under GRS 114,410 to 11&.440.

3. Advancements and retairer.

Report. by Frohnmayer (dated December 10, 1965}. Copies of this
report were distributed to members before the December meeting.

4, 1Initiation of probate or administration (ORS chapter 1i6).

Report by Giliiey and Krause on revision of ORS chapter 115.

/Note: One and one-half day joint meetings of
the advisory and Bar committees are
scheduled through August 1986 for the
third Saturday of each month, ail day,
and the preceding Friday afternoon./



ADVISORY COMMITTEE
Probate Law Revision

Twenty-first Meeting, January 14 and 15, 1966
(Joint Meeting with Bar Committee on Probate Law and Procedure)

Minutes

The twenty-first meeting of the advisory committee (a
joint meeting with the Committee on Probate Law and Procedure,
Oregon State Bar) was convened at 1:30 p.m., Friday, January
14, 1966, in Chairman Dickson's courtroom, 244 Multnomah
County Courthouse, Portland.. : :

- The following members of the advisory committee were
present: Dickson, Zollinger, Allison, Butler, Frohnmayer,
Jaureguy, Lisbakken, Mapp and Riddlesbarger.. Carson,
Gooding and Husband were absent.

The following members of the Bar committee were present:
Bettis (arrived 3 p.m.), Gilley, Braun, Copenhaver, Hornecker,
Krause, Rhoten, Richardson, Thalhofer and Warden. Boivin,
Field, Lovett, Luoma and Tassock were absent.

Also present was Robert W. Lundy, Chief Deputy Legis-
1atiVe Counsel. ‘ ‘ :

Pretermitted Heirs

Frohnmayer report (remedies of pretermitted heirs).
Frohnmayer referred to and commented upon his report on
remedies for enforcement of rights of pretermitted heirs in
Oregon, which had been distributed to members of both
committees prior to the meeting. [Note: A copy of this
report constitutes Appendix A to these minutes.] He pointed
out that the pertinent wording of the Oregon pretermitted
heir statute (ORS 114.250) was "and the same shall be
assigned to them, and all the other heirs, devisees and
legatees shall refund their proportional part." He indicated
that appropriate remedies of a pretermitted heir did not
appear to include a will contest, citing authority for the
proposition that a pretermitted heir was a petitioner for
distribution and not a proper contestant of a will. He
commented that pretermitted heir statutes were genérally of
the Massachusetts type, under which parol evidence was ad-
missible to show that omission of an heir was intended by
a testator, or the Missouri type, under which such parol
evidence was not admissible, and noted that the Oregon
statute was of the Missouri type. Frohnmayer suggested
that the requirement of the Oregon statute as to refunding
by heirs, devisees and legatees raised difficult questions
involving possible differences in the treatment of real and
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personal property and appropriateness of the time at which
the remedy of pretermitted heirs should be asserted.

At Zollinger's suggestion, further consideration of
FProhnmayer's report and the detailed problems involved in
remedies of pretermitted heirs was postponed pending dis-
cussion and action on the wording of a proposed pretermitted
heir statute.

Zollinger and Braun report (proposed statute). Zollinger
referred to and commented upon his report, prepared in collabo-
ration with Braun and distributed to members of both committees
at the meeting, on a proposed pretermitted heir statute.

[Note: A copy of this report constitutes Appendix B to these
minutes.] He noted that the report did not set forth the
pertinent provision of the 1963 Iowa Probate Code (section 267),
which reads as follows:

"When a testator fails to provide in his will for any
of his children born to or adopted by him after the
making of his last will, such child, whether born before
or after the testator's death, shall receive a share in
the estate of the testator equal in value to that which
he would have received if the testator had died intestate,
unless it appears from the will that such omission was
intentional."

Zollinger stated that he and Braun were agreed that the
pretermitted heir statute should not include descendants of
deceased children of the testator because the effect of such
inclusion was likely in most cases to go too far in defeating
the expressed purpose of the testator, but he recognized
that whether public policy required such inclusion was a
question for the committees to decide.

Zollinger suggested the possibility of making no pro-
vision at all for pretermitted heirs in the proposed revised
Oregon probate code. Allison expressed the view that some
provision for pretermitted heirs should be made, suggesting
that omission might be difficult to justify when the proposed
revised code was before the Oregon legislature for approval.
Krause moved, seconded by Thalhofer, that a pretermitted
heir statute be included in the proposed revised code. Motion
carried,

Riddlesbarger commented that in his opinion the primary
aim of the pretermitted heir statute was to carry out the
probable intention of a testator, rather than to afford pro-
tection to a testator's children. Dickson agreed, indicating
that protection of a testator's children should be accomplished
in some other fashion.
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, Riddlesbarger referred to a draft of a proposed pre-
termitted heir statute submitted for consideration by a
committee of the Wisconsin Bar Association in February 1964,
commenting that this draft contained a number of rules
designed to implement the probable intention of a testator.
The Wisconsin draft reads as follows:

"Sec, 7 UNINTENTIONAL FAILURE TO PROVIDE FOR ISSUE

OF TESTATOR

"(1) Children born or adopted after making of the will.
If a testator fails to provide in his will for any child
born or adopted after the making of the will, such child

~1s entitled to receive a share 1in the estate of the
testator equal in value to the share which the child
would have received if the testator had died intestate,
unless

"(a) it appears from the will or evidence outside the
will that such omission was intentional,

"(b) the testator ihtentionally eliminated all of
his children known to be living at the time of
‘execution of the will from any share under the will,
or

"(c) the testator provided for the subsequently born
or adopted child by a transfer or transfers outside
the will, and the intent that such transfer or
transfers be in lieu of a testamentary gift is either
shown by statements of the testator or inferred from
the amount of the transfers and other circumstances.

"If a child entitled to a share under this section dies
before the testator, and such child leaves issue who
gurvive the testator, the issue who represent such
child are entitled to his share. '

"(2) Living issue omitted by mistake. If it is
established by clear and convincing evidence that a
testator has by mistake or accident failed to provide
in his will for any child living at the time of making
of the will, or for the issue of a deceased child,

such child or issue of a deceased child is entitled to
receive a share in the estate of the testator equal in
value to the share which he or they would have received
if the testator had died intestate.

"(3) Time for presenting demand for relief. A demand
- for relief under this section must be presented to th‘eE
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court in writing not later than (a) six months after
allowance of the will, or (b) the final judgment,
whichever first occurs.

"(4) From what estate share is to be taken. Except as

subsection (5) provides otherwise, the court shall in
its final judgment assign the share provided by this
section:

"(a) from any intestate property first;

"(b) the balance from each of the devisees or legatees
under the will in proportion to the value of the
estate each would have received under the will as
written, unless the obvious intention of the testa-
tor in relation to some specific devise or bequest

or other provision in the will would thereby be
defeated, in which case the court in its discretion
may adopt a different apportionment and may exempt

a specific devise or bequest or other provision.

"(5) Discretionary power of court to agsign different

share. If in any case under subsections (1) or (2) the
court determines that the intestate share is a larger
amount than the testator would have wanted to provide
for the omitted child or issue of a deceased child,
because it exceeds the value of a provision for another
child or for issue of a deceased child under the will,
or that assignment of the intestate share would
unduly disrupt the testamentary scheme, the court may
in its final judgment make such provision for the
omitted child or issue out of the estate as it deems
would best accord with the probable intent of the
testator, such as assignment, outright or in trust, of
any amount less than the intestate share but approxi-

- mating the value of the interest of other issue, or
modification of the provisions of a testamentary trust
for other issue to include the omitted child or issue."

Zollinger suggested that the application of the pre-
termitted heir statute should be limited to children born or
adopted after execution of the will. He expressed the view

" that a person competent to make a will was competent to know
the natural objects of his bounty, and commented that as to
children born or adopted before execution of the will the
testator's intention probably had been expressed therein,
even if only by omission. Riddlesbarger expressed opposition
to Zollinger's suggestion, remarking that the testator's

- Intention was the crucial factor and that in many cases it
might be established that the omission of children born or
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adopted before execution of the will was unintentional.
Zollinger moved, seconded by Allison, that application of
the statute be limited to children born or adopted after
execution of the will. Motion failed both committees by
a separate vote of each.

The committees discussed briefly the inclusioch of
descendants of deceased children of a testator as pre-
termitted heirs. Zollinger and Braun expressed opposition
to such inclusion. Frohmmayer, Thalhofer and Riddlesbarger
indicated they favored such inclusion. Thalhofer suggested
that a testator might be inclined to forget descendants of
deceased children more often than living children.
Riddlesbarger commented that descendants of deceased
children should be included if it could be shown that their
omission or the omission of the children by the testator was
the result of mistake.

Zollinger revised proposed statute. Riddlesbarger
suggested that the pretermitted heir statute contain one
provision for children born or adopted after execution of
the will on an automatic basis and another provision for all
living children and descendants of all deceased children on
the basis of proof of unintentional, mistaken or accidental
omission. Zollinger proposed the following to carry out
Riddlesbarger's suggestion:

"If any person makes his last will and dies, survived by a
child born or adopted after the execution of his will,

not provided for by his will and not a member of a class
referred to therein, such child shall inherit and

receive such share of the estate of the testator as

would have been inherited by or distributed to him if

the testator had died intestate.

"If the testator shall be survived by a child not named
or provided for by his will and not a memb er of a class
referred to therein or by a descendant of a deceased
child when neither the deceased child nor his surviving
descendant has been named or provided for by his will
or 1s a member of a class referred to therein, such
child or descendant of a deceased child shall inherit
and receilve such a share of the estate of the testator
as would have been inherited by and distributed to him
if the testator had died intestate if it shall appear
and be found in a proceeding brought pursuant to

ORS that the .omission of such child or
descendant was inadvertent."

= Zollinger pointed out that the second paragraph of the
revised proposed statute was applicable to.children born or
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adopted before execution of the will and to descendants of
any children who predeceased the testator either before or
after execution of the will.

Butler commented that the proposed revised statute
appeared to favor children born or adopted after execution
of the will, and questioned the desirability of such favorit-
ism. Rhoten suggested that if Riddlesbarger's idea of proof
of unintentional omission were adopted, such proof should be
required in the case of children born or adopted after
execution of the will, as well as in the case of other
children and their descendants.

Allison expressed the view that if there was to be an
establishment of intention or lack of intention by a testa-
tor 1t would have to be as to persons about whom the testa-
tor could have had an intention at the time of execution
of the will, and questioned whether the testator could
~have an intention as to persons not then in existence.
Zollinger remarked, and Gilley agreed, that a testator could
make express provision for children born or adopted after
execution of the will.

Riddlesbarger referred to the words "not provided for"
in the first paragraph of the proposed revised statute,
and questioned whether an express disinheritance of a child
was a provision for such child. Allison suggested, and
Zollinger agreed, that the wording "not mentioned or pro-
vided for" should be used. '

In response to a question by Dickson, Zollinger expressed
the view that the proceeding for establishment of unintentional
omission should be brought in a court of general jurisdiction.
He proposed that the heirs and beneficiaries of the testator,
so far as known or disclosed in the probate proceeding, should
be made defendants in the proceeding for establishment of
unintentional omission. He commented that the proceeding
was essentially one in equity for determination of the fact
of error or inadvertence, and suggested that a declaratory
Judgment proceeding be used. In response to a question by
Rhoten, Zollinger indicated that by "heirs and beneficiaries"
he intended to include all persons who would be entitled to
a share of the testator's estate under the laws of descent
and distribution and under the will. Zollinger also expressed
his opinion that the claimant under the pretermitted heir
statute should have the burden of proving unintentional omission.

- Allison stated that he foresaw considerable difficulty in
establishing the state of mind of a testator in a proceeding
for determination of unintentional omission. He suggested
that the committees endeavor to cover all pretermitted heirs
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on an automatic basis and abandon the idea of a proceeding
for establishment of unintentional omission.

Rlddlesbarger expressed cobjection to the word "inad-
vertent"” in the second paragraph of the proposed revised
statute. Richardson suggested substitution of "unintentional"
for "inadvertent." Butler questioned whether "unintentional"
had a meaning adequately expressing the nature of the omission
as contemplated by the committees. Iundy remarked that
omission of a child whom the testator believe dead might not
constitute an unintentional om1331on, but rather a mistake.
Riddlesbarger sug%ested use of "result of mistake" or "re-
sult of accident."” Butler proposed use of the phrase "that
- it was the testator's intention to name or provide for or
include as a member of the class and that the omission was
the result of mistake.

Gilley remarked that whatever the nature of the pre-
termitted heir statute or the scope of the rules as to
omission therein, there probably would be instances in which
testators! wishes would not be anticipated or satisfied, and
that the aim of the statute was to reduce the number of such
instances to a practical minimum. In response to a question
by Riddlesbarger, Dickson commented that he seldom encounter-
ed pretermitted heir problems; that in most cases in his
experience testators'! intentions were clear and the matters
settled with little difficulty.

Present Oregon statute (ORS 114.250). Richardson re-
ferred to the present Oregon pretermitted heir statute (ORS
114,250), and suggested, and Jaureguy agreed, that perhaps
it would be advisable for the committees to retain the basic
approach of this statute, on which a body of case law had
been developed, with some improvement of wording and ad-
dition of a better provision on the remedy of pretermitted
heirs. -

Riddlesbarger moved, seconded by Rhoten, that the
approach of the preient Oregon statute be adopted as a basic
concept for a pretermitted heir provision, with improvements
to be made therein. Motion carried. In response to questions
by Zollinger, Butler expressed his opinion that adoption
of the motion meant approval by the committees of the Missouri
rule excluding extrinsic evidence on intention of testators
as to omission, and of the proposition that the fact of
omission established the right of pretermitted heirs.

Dickson assigned to Allison and Richardson the task of
preparing a revised proposed pretermitted heir statute for
consideration by the committees at the meeting the following
day.
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Remedy of pretermitted heirs. For the guidance of
Allison and Richardson in preparing a revised proposed pre-
termitted heir statute, the committees discussed several
aspects of the remedy to be afforded pretermitted heirs.

Zollinger noted that his and Braun's report proposed
that the share of a pretermitted heir be a portion of the
net estate, including both real and personal property, and
that, if not distributed to him in the probate proceeding,
it be recovered ratably from other distributees. Krause
suggested that the pretermitted heir's share come first from
any intestate property, then from the residuary estate and
then from specific bequests, in order to give maximum effect
to the expressed intention of the testator.

Gilley pointed out that the pertinent provision of the
1963 Iowa Probate Code (section 267) gave to a pretermitted
child "a share in the estate of the testator equal in value
to that which he would have received 1f the testator had
died intestate." Zollinger expressed the view that the
quoted portion of the Iowa provision was less than satis-
factory, and that, for example, it was not clear under the
Iowa provision whether a pretermitted child would receive a
share of the real property.

-Rhoten expressed agreement with Zollinger's position
that a pretermitted heir should receive a portion of all
the net estate, whether intestate property, residuary estate
- or specific bequests. Riddlesbarger moved, seconded by
Butler, that the committees adopt Zollinger's position.
Motion carried.

Braun referred to that part of her and Zollinger's report
dealing with the period in which a pretermitted heir should be
required to make his claim, and suggested that the claim be made
during the probate period. Zollinger agreed that the claim
should be made during probate, commenting that in most
instances the existence of the pretermitted heir would be
known during this period and the executor could make distri-
bution accordingly. He suggested that the period for making
a claim be limited to three years, or perhaps six years,
after the death of the testator.

Riddlesbarger suggested that the period for pretermitted
heir claims begin at the time of allowance of the will.
Zollinger expressed approval of Riddlesbarger's suggestion.
Dickson indicated that he preferred the death of the testator
as the starting point for the period,

Thalhofer comment ed that if the pretermitted heir claim
period were limited to the probate period, an executor might
know of the existence of a pretermitted heir, but fail to
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disclose that knowledge and thus foreclose the pretermitted
heir's claim.

Krause moved, seconded by Thalhofer, that the pre~
termitted heir claim period be limited to three years from
the death of the testator. Motion failed.

Butler suggested that if the period for pretermitted
heir claims were to be stated in terms of a specific number
of years, the period in any event should extend to the end
of the probate period. Gilley proposed that the period be
limited to the period of administration of the estate, o
ending with the order of final distribution, and Rhoten and
Allison expressed agreement with this proposal. Dickson
and Gilley suggested that the filing or hearing on the final
account might be used as the termination point of the period.
Rhoten commented that in some instances settlements are made
after the filing of the final account. Gilley moved, seconded
by Rhoten, that the period for pretermitted heir claims be
limited to six months after the date of the order admitting
the will to probate, as in the case of will contests (see
ORS 115.180). Motion carried.

In response to a question by Richardson, Zollinger
suggested that the claim of a pretermitted heir be determined
in a court of general jurisdiction. Allison suggested that
such claims be submitted by petition in the probate court
and then, if objections to the claims were made, recourse be
had to a court of general jurisdiction. He remarked that in
many cases the fact of pretermission would be admitted and
the matter settled satisfactorily without recourse to a court
proceedlng for determination of the validity of the claim.

Probate Jurigdiction

Frohnmayer referred to that part of his report on
remedies of pretermitted heirs which commented on deficien-
cies of the present limited Jjurisdiction of the probate court
in Oregon, and suggested that the committees should consider
broadening this jurisdiction. In response to a question by
Riddlesbarger, Dickson indicated that the subject of probate
Jurisdiction had not been assigned to anyone for study and.
report. Frohnmayer suggested appointment of a subcommittee
to work on the matter. It was pointed out that the matter
of probate jurisdiction was the subject of studies in
progress or to be undertaken by the Bar Committee on Judicial
Council.

After further brief discussion, Dickson appointed a
subcommittee, consisting of Thalhofer (chairman), Copenhaver,
Field, Gooding and Warden, to study and report on probate
Jurisdlction
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Deposit of Wills with County Clerk

Thalhofer, indicating that he would be unable to attend
the meeting the following day, reported on the practice on
depositing wills with the county clerk under ORS 114,410 to
114 .440 in Deschutes County. He stated that 98 wills had
been deposited since 1947, 48 wills were on deposit at the
present time and the most recent deposit was on December 8,
1965, He commented that an index to deposited wills was
maintained, and that when a deposited will was delivered,
the person receiving it signed the envelope in which the
deposited will was kept and the signed envelope retained by
the clerk as evidence of the delivery. He indicated that the
usual practice was for persons to inquire about wills on
deposit; that lists of deposited wills were not published
but that information on such wills was given on request. He
remarked that he had been informed that little difficulty
was encountered in the procedure. In response to a question
by Krause, Thalhofer stated that a $1 charge was made for
deposit of a will. ' '

-Small Estates

Bettis indicated that Representative Keith D. Skelton

- had contacted John H. Holloway, Secretary of the Oregon State
Bar, inquiring about the status of proposed legislation on
‘summary proceedings for administration of small estates of
decedents, and that Holloway, in turn, had asked Bettis

“about this matter. Dickson noted that the small estates bill
introduced at the 1965 session of the Oregon legislature (i.e.,
" House Bill 1614) had died in the House Judiciary Committee.

He reported that Lisbakken, William C. Martin and Duncan L.
McKay were working on proposed small estates legislation for
the American Bar Association in connection with the current
Model Probate Code project. He expressed his belief that

the committees probably would not reach the point of consider-
ing small estates legislation until the end of their work on
the Oregon probate revision project. 2Zollinger commented
that a bill on the subject probably would not be ready in
time for introduction at the 1967 session of the Oregon legis-
lature. Bettis stated he would report these matters to
Holloway. '

The meeting was recessed at 5:15 p.m.

The meeting was reconvened at 9 a.m., Saturday, January
15, 1966, in Chairman Dickson's courtroom, 244 Multnomah
County Courthouse, Portland.

The following members of the advisory committee were
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present: Dickson, Zollinger, Allison, Butler, Carson,
Frohnmayer, Jaureguy, Lisbakken, Mapp and Riddlesbarger.

- The following members of the Bar committee were present:
Bettis, Gilley, Braun, Copenhaver, Hornecker, Krause, Rhoten,
Richardson and Warden. -

Also present was Lundy.

Deposit of Wills with County Clerk (continued)

Dickson reported on the deposit of wills with the county
clerk under ORS 114.410 to 114.440 in Multnomzh County,
noting that 1,339 wills had been deposited since June 19,
1945, 430 of these had been withdrawn and 909 were on deposit
as of January 14, 1966, the most recent deposit being on
January 14, He indicated that the county clerk complied with
the statute by enclosing a deposited will in a sealed envelope,
giving a receipt to the testator and retaining a copy of the
receipt as a record. He pointed out that deposited wills
were filed numerically according to deposit, and that an
alphabetical index thereto was maintained. He commented
that lists of wills on deposit were never supplied to any-
one; that a deposited will was released only upon proper
identification and proof of the testator's death, but that
a will was released to the testator if he wished to withdraw
it. Krause remarked that concern had been expressed to him
as to the workload imposed on the county clerkis office in
Multnomah County by the will deposit procedure, to the
number of wills of deceased testators still on deposit and
to the small charge made for the service (i.e., $1, as pro-
vided in ORS 114,410). In response to a question by Jaureguy,
Dickson indicated that no attempt was made to check deposited
wills when intestate estate proceedings were initiated.

Dickson read aloud a letter from Gooding reporting on
the deposit of wills with the county clerk in Union County.
The pertinent portion of this letter is as follows:

"Regarding ORS 114.410 to 114.440, apparently
enacted in 1945, the Clerk of Union County states
that 18 wills have been filed, 15 are presently on
file, with the oldest being February 15, 1950, and the
newest beilng September 24, 1964, and our County having
a population of approximately 18,000.

"Our Clerk conforms to ORS 114.410 and 114.420.
The depositor usually names the executor and an attorney
on the endorsement, "and the endorsement ‘is issued
‘accordingly. The Clerxk 'also.conforms to ORS 114.430.

"Respecting ORS 114.440, she has never had an
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occasion to have a public opening. Her notice require-
ment would be a death certificate, and she would deliver
the will and death certificate to the Probate Judge.

She doesn't feel that she has authority to go any
further in the matter.

"She also advised me that she had the will of a
person, now deceased, and I am the executor of the
latter's estate. Prior to death and the drafting of
a new will, decedent had told me that the will was
filed with the Clerk, decedent having worked at the
Clerk's office for a long period of time, but I have
ignored it. The next time I go to the Courthouse,

I shall make this a 'living law'! by receiving the
will.

"I believe all of this matter should be repealed.
The Clerk states that it is a nuisance, the Court-
house is full and her office is understaffed and
quite busy with other matters. Moreover, the State
should not perform this rather non-important service.
It isn't used and a will being ambulatory, it is
likely that many of them will have been revoked."

Riddlesbarger reported on the deposit of wills with
the county clerk in Lane County as follows:

"No record is kept which would enable one to determine
the number of wills currently in effect filed by living
persons. To date, 276 such wills have been filed. No
record is kept, however, of the number of withdrawals.
The Clerk did say that the number of filings has
increased markedly during the last few years.

"There has never been a public opening of such a
will to date.

"The list of wills will not be supplied to anyone.
The office will tell an inquirer whether or not a
particular will is on file. The Clerk is of the opinion
that no authority exists to give anyone such a list of
wills.

"No action would be taken merely upon newspaper or
other informal notice of the death of the testator.
Proof of the identity of the person requesting
delivery of the will is required before delivery of
the will to the person named on the envelope as being
entitled to receive it. The Clerk agreed that to
protect the will it might be desirable to duplicate
it before sending it to any person or to any court,
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but no occasion to consider the matter has ever arisen
because, as indicated above, there has been no public
opening of any will,

. "Enciosed is the only form in use in Lane County.
- It is the envelope in which the will is sealed upon
receipt of it. '

"The Clerk had no other suggestions to make but was
emphatic in the opinion that the system is a good one."

~+ - Hornecker, reporting on the deposit of wills with the
county clerk in Jackson County, stated that 234 wills were
on deposit at the present time, of which approximately 100
had been deposited within the last four years, and that the
first one had been deposited in 1945, He indicated that an
index, setting forth the name of the testator, the date of
deposit, the deposit number, from whom received and to
whom delivered, was maintained. He noted that before a
deposited will was delivered, the recipient was required
To sign the envelope in which the will was kept, and that
the clerk retained the envelope. He remarked that one law
office in Medford had adopted the practice of suggesting to
its clients that wills be deposited with the clerk, and
suggested that this might account for some of the recent
increase in the number of deposits.

Braun reported on the deposit of wills with the county
clerk in Clackamas County, noting that 109 wills had been
so deposited and 12 withdrawn. She indicated that anyone
was permitted to withdraw a will on signing a receipt there-
for, and commented that this procedure appeared to provide
little protection.

- Frohnmayer expressed concern that wills might be kept
on deposit for long periods of time, and suggested that
county clerks should not be required to act as custodians
of them indefinitely. Allison commented that as to will
deposits county clerks were somewhat in competition with
those who render a safe deposit box service. He expressed
the view that wills were more likely to be found if placed
in safe deposit boxes than if deposited with county clerks.
Butler noted that a large number of wills were on file in -
the trust department of his bank, remarked that any
custodian of wills is faced with the problem of follow-up
and explained the follow-up procedures employed by his bank.

, Dickson expressed the view that ORS 114.410 to 114.440

should be repealed. <€arson stated he would not argue -
strongly against such repeal, but indicated that, despite
~its deficiencies, the procedure of depositing wills with
county clerks had some merit. Butler commented, and
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Dickson agreed, that notwithstanding abandonment of the pro-
cedure for deposit of wills with county clerks the authority
to accept wills not for probate (i.e., under ORS 115.110)
should be retained, and that the county clerk's office was
the logical place for deposit of such wills not for probate.

Riddlesbarger moved, seconded by Gilley, that ORS .
114,410 to 114.440 be repealed. Motion carried unanimously.

Riddlesbarger remarked that, with the repeal of ORS
114.410 to 114.440, there would be need for some provision
on the disposition of wills deposited with county clerks at
the time of such repeal. Allison suggested that county
clerks might be directed to continue the handling of wills
on deposit with them in the same manner as under the statutes
before repeal thereof. Dickson suggested than an affirmative
duty be imposed on county clerks to return wills to deposi-
tors still living. Zollinger expressed the view that
deposited wills need not be kept forever, and that county
clerks should be permitted to destroy wills after a period
of perhaps 40 years had elapsed and the clerks had been
unable during this period to return wills to testators or
other designated persons. In response to a question by
Riddlesbarger, Dickson indicated he saw no need for return
of the deposit fee since service had already been performed.
Krause suggested that the period of time should begin on the
effective date of the repeal of the statutes, rather than
on the date of deposit of each will. ’

Frohnmayer proposed, and 1t was agreed, that Lundy
should draft a provision on the disposition of wills de- -
posited with county clerks at the time of repeal of ORS
114,410 to 114.440, including the requirement that clerks
employ all reasonable effort to return such wills to the
testators or persons designated to receive them and the
authority of clerks to destroy wills after 40 years from the
effective date of the repeal of the statutes if proper
receipients were not found within that period. In response
to a question by Bettis, Dickson stated that this provision
did not apply to wills not for probate in the custody of
county clerks.

Pretermitted Heirs (continued)

Allison noted that at the meeting the previous day he
and Richardson had been assigned the task of preparing a
revised proposed pretermitted heir statute for consideration
by the committees. He summarized the various proposals that
had been discussed the previous day and the reaction of the
committees thereto. He pointed out the matters on which the
committees had appeared to be in agreement, and stated that
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he and Richardson had prepared and were submitting a .
revised proposed statute incorporating these matters,as
follows: '

"If a testator dies survived by a child or by a
descendant of a deceased child and neither the child
nor the deceased child or his surviving descendant
has been named or provided for by the testator's will
and is not a member of a class named or provided for
therein, such testator, so far as regards such
surviving child or descendant, shall be deemed to die
intestate, and such surviving child or descendant of
the deceased child upon compliance with this section
shall inherit and receive such a share of the estate
as would have been inherited by and distributed to
him if the testator had died intestate. If the pre-
termitted heir is not named in the petition for
brobate of the will, notice of claim of the pre-
termitted heir must be given by a petition for
allowance of such claim filed in the probate pro-
ceeding not later than six months after the date of
entry of the order admitting the will to probate,
with citation to the executor and all persons named
in the petition for probate of the will. Any such
party aggrieved by an order allowing or disallowing
the claim entered pursuant to such petition may have
the matter tried in the circuit court as provided in
ORS chapter 28 by commencing a proceeding therein
within 30 days of the entry of the order in the probate
proceedings.”

Richardson suggested that the first part of the first
sentence of his and Allison's revised proposed statute
would be improved by rewording it to read "if a testator
dies survived by a child or by a descendant of a deceased
child and the child or the deceased child and his surviving
descendant have not been named or provided for etc." Carson
commented that it should be made clear when a descendant of
a deceased child was to be considered a pretermitted heir.
In response to a question by Carson, Allison stated that it
was his understanding that if, for example, a testator's
will specified that he left nothing to his sons and one son
predeceased the testator, the descendants of the deceased
son would not take as pretermitted heirs because their
ancestor was named. ILundy suggested that one way to make
the meaning more clear might be to describe pretermission
of a chlld and descendants of a deceased child in separate
sentences. Zollinger commented that Lundy's suggestion con-
templated an approach similar to that employed in Zollinger's
revised proposed statute considered the previous day. =

Zollinger questioned the meaning of'with citation to
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the executor and all persons named in the petition for probate
of the will" in the second sentence of the Allison and
Richardson revised proposed statute. Allison commented that
the purpose of the citation was to give notice of the claim

of a pretermitted heir. In response to a question by Allison,
Zollinger expressed the view that it was necessary to spell
out the citation procedure, as well as the procedure for
objections to a pretermitted heir claim and the action to be
taken by the claimant in the event of such objections.

Braun remarked that the provision for pretermitted
heir claims in the Allison and Richardson revised proposed
statute appeared to contemplate only the situation in which
a pretermitted heir was not named in the petition for probate
of the will, and expressed the view that devisees and legatees
should be permitted to object to claims of pretermitted heirs
‘who were named in such petition. Zollinger indicated his
belief that devisees and legatees would be permitted to
object, in the declaratory Jjudgment proceeding, if pre-~
termitted heirs were so named. He commented that the notice
to devisees and legatees (see ORS 115.220) should include
designation of any pretermitted heirs.

In response to a question by Lundy, Allison stated
that if a pretermitted heir was named in the petition for
probate, he would not have to file a separate claim. Allison
called attention to the present requirement that a petition
for pro?ate contain identification of all heirs (see ORS
115.020).

Braun asked whether some provision should be made as
how the portion of the estate to be received by a pre-
termitted helir was to be obtained, as, for example, ratably
from other distributions. Zollinger and Allison commented
that they understood that the share of a pretermitted heir
was to come ratably first from intestate property and then
from devises and bequests.

Frohnmayer expressed the view that the determination
as to claims of pretermitted heirs should be made in the
probate court, and not in a separate declaratory judgment
proceeding. He suggested that the matter of such determi-
nation be postponed pending the study and report on probate
Jurisdiction by the subcommittee appointed the previous day.

Zollinger noted that the matter of determining pre-
termitted heir claims was similar to the general matter of
‘determining heirship (see ORS 117.510 to 117.560). He
commented that the present statutes on determination of
heirship were poor ones for accomplishment of their intended
purpose and in many respects unnecessary, and suggested that
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the committees should consider repeal of these statutes.
Dickson remarked that further consideration of determining
pretermitted heir claims might be postponed pending con-
sideration of both probate jurisdiction and general heir-
ship determination proceedings.

Zollinger proposed that Lundy proceed to draft a
proposed pretermitted heir statute, endeavoring to include
therein those matters on which the committees appeared to
be in agreement and to pinpoint those matters on which
there still appeared to be uncertainty. ILundy indicated
his willingness to undertake such an assignment. He also
stated that the procedure suggested as to drafting a
proposed pretermitted heir statute was in line with the
procedure he contemplated following generally in regard
to drafting the proposed new probate code. He commented
that, first, he planned to develop and submit for con-
sideration by the committees a proposed outline or
arrangement of provisions to constitute the new code,
and then, following tentative approval thereof by the
committees, commence drafting those parts of the new code
on which the committees had made decisions. He stated that
such drafts would be submitted to the committees for con-
sideration, and that thus the committees would have a second
chance to review wording on matters previously considered
and tentatively acted upon. He pointed out that in the
process of preparing such drafts and reviewing them,
questions not previously considered would probably arise.

Heirship Determination

Dickson suggested, and it was agreed, that a sub-
committee be appointed to study and report at the March
meeting of the committees on the matter of proceedings for
the determination of heirship, both generally and as to
pretermitted heirs. Dickson proceeded to appoint such a
subcommittee, consisting of Riddlesbarger (chairman), Braun,
Gilley, Mapp and Zollinger. Dickson suggested that
Riddlesbarger maintain contact with Thalhofer, chairman of
the probate jurisdiction subcommittee, on matters of mutual
concern of the two subcommittees., Riddlesbarger asked
Lundy to draft a proposed pretermitted heir statute for con-
sideration by the heirship determination subcommittee.

Initiation of Probate or Administration

The committees began consideration of a draft of pro-
posed legislation relating to initiation of probate or
administration and primarily encompassing the matters

covered by ORS 115.010 to 115.350, which had been. prepared
by Gilley, with assistance by Krause and Hornecker, and
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distributed in the form of a report to all members of both
committees before the meeting. In response to a question by
Frohnmayer, Gilley indicated that in preparing the draft he
had consulted the pertinent provisions of probate codes of
other states, as well as those of the Oregon probate code.

Pleadings and mode of procedure (section 1). Gilley
noted that section 1 of the draft was derived form ORS
115.110, with certain minor changes that he pointed out and
explained.

Riddlesbarger referred to that part of section 1 speci-
fying that the mode of procedure was "in the nature of a suit
in equity except as otherwise provided by statute," and
questioned whether there should be any exception to this
mode of procedure., In response to a question by Riddlesbarger,
Dickson commented that contested claims against estates of
decedents often were tried as actions at law,

Zollinger suggested, and Frohnmayer and Gilley agreed,
that the requirement in section 1 that petitions, reports
and accounts "be verified by at least one of the persons
making the same" might be deleted. Zollinger commented that
there appeared to be tendency to eliminate requirement of
oaths and acknowledgements, as illustrated by the almost
complete absence thereof in the Uniform Commercial Code,
Rhoten and Bettis indicated they favored retention of the
verification requirement.

Rhoten suggested, and Frohnmayer agreed, that it might
be specified that the verification be in the same manner as
pleadings are verified. Gilley commented that such a specifi-
cation would permit an agent or attorney to make the verifi-
cation in some instances, and that this would be desirable.
Dickson cited instances in which he believed it would be wise
and appropriate for an attorney to make the verification,
Jaureguy suggested that the authority of an agent or attorney
to verify should be specified in section 1, rather than rely
on the general reference to the law on verification of
p%eadin%s to accomplish this authority. [Note: See ORS
16.070.

Gilley moved, seconded by Allison, that the committees
approve section 1 with two modifications as follows: (1)
Revision of the third sentence to read "all petitions,
reports and accounts shall be verified as pleadings are
verified"; and (2) deletion of "verified" in paragraph b,
since the third sentence makes this word redundant. Dickson
offered an amendment to the motion, which was accepted, that
the third sentence of section 1 be revised to read "all
petitions, reports and accounts shall be verified by at
least one of the persons making the same or his agent or
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attorney." Gilley pointed out that under the wording

- proposed by the amendment to the motion there would be a
different rule on verification by an agent or attorney
than in the case of pleadings. Amended motion carried.

Contents of petition (section 2). Gilley indicated
that section 2 of the draft, which specified the contents
of a petition for probate of a will or appointment of an
administrator, was derived from pertinent provisions of
the Oregon (see ORS 115.020), Iowa and Washington probate
codes and from proposals by him and Krause.

Allison suggested that the petition should state the
ages of the deceased and his heirs. Gilley commented that
the statement that the deceased had testamentary capacity
at the time of execution of the will, required by paragraph
f of section 2, was an indication that the deceased was of
proper age. FProhnmayer suggested inclusion of the deceased's
Social Security number, and Dickson remarked that this
number would be needed sooner or later in the probate pro-
ceeding. Gilley remarked that "wage earner Social Security
account number" appeared to be the proper terminology, and
referred to this wording used in ORS 107.450, relating to
complaints in domestic relations suits. Dickson pointed out
that all persons do not have Social Security numbers and
that some have a different kind of identification number
required by .the federal government. He commented that the
petition should state the Social Security number or other
federally required identification number of the deceased.
Rhoten expressed the view that in some instances it would
be difficult to obtain Social Security numbers and some of
the other items of information that section 2 would require
to be stated in the petition. Gilley suggested that certain
items of information be required to be stated "so far as
known to the petitioner." '

Butler noted that the present Oregon statute (i.e.,
ORS 115.020) required that the petition state the ages of
helrs, Dickson suggested that the relationship of heirs to
the deceased should be stated.

It was apparently agreed that paragraphs b and ¢ of
section 2 should be revised to read as follows:

"b. The name, age, domicile and date of death of the
decedent and, if known, his wage earner Social Security
number or Treasurer's identification number.

Me., So far as known, the names, relationships to the
decedent, ages and last known addresses of his heirs."
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Butler and Riddlesbarger suggested, and Allison and
Gilley agreed, that the statement as to the qualification to
act of a nominated executor or administrator required by
paragraph e of sectlon 2 be affirmative; i.e., "that he is
qualified to act. It was apparently agreed that paragraph
e should be revised to read as follows:

"e. The name and address of the person nominated as
executor by the will or nominated as admlnlstrator by
the petition and that he is qualified to act,

In response to a question by Zollinger, Dickson expressed
the view, with which Gilley agreed, that paragraph f of
section 2 should be deleted. Dickson remarked that the age
factor of a deceased's testamentary capacity was covered by
- the age statement required by the revised wording of para-
-graph b. Gilley commented that testamentary capacity was
established in the process of proving the will and that
allegation of such capacity was not necessary in the petition,.
Rhoten suggested that the phrase and facts necessary to
admit the will, if any, to probate" might be added to para-
graph d. Carson, indicating that he opposed allegation of
- testamentary capacity in the petition, commented that a
petitioner with the will in his possession was obligated to

offer it for probate, that the petitioner might not know
whether the deceased had testamentary capacity or might not
be willing to admit such capacity and that such capacity was
determined from other evidence. It was apparently agreed
that paragraph f should be deleted.

Allsion suggested that paragraph g of section 2 be

rev1sed by inserting "personal" before "property" and deleting

"which might be readily convertible into money,' and, in
response to a question by Butler, noted that personal proper-
ty" was the basis for the bond of a personal representative
(see ORS 115.430). Zollinger proposed fuller use of the
personal representative's bond statute, including "the probable
-value of the annual rents and profits of and from the real
property of the estate." Hornecker commented that his and
Krause's draft of a revised personal representative's bond
statute would propose looking to the income of all property,
rather than only real property Carson suggested revision

of paragraph g to read: The estimated value of the property
belonging to the decedent. Rhoten suggested addition of

"and sufficient information concerning the value of the
property to enable the court to fix the bond, if any" to the
revision suggested by Carson. It was apparently agreed
that paragraph g should be revised to read as follows:

"g. The estimated value of the property belong to the

decedent and sufficient information concerning the value
of the property to enable the court to fix the bond, if any.
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Carson expressed his belief that paragraph h of
section 2 was unnecessary, and suggested that it be
deleted, After further brief discussion, it was appar-
ently agreed that paragraph h should be deleted.

Gilley moved, seconded by Butler, that section 2, with
revision as apparently agreed upon, be approved by the
committees. Motion carried. Jaureguy indicated that he
had voted in opposition to the motion on the grounds that
too much new wording was used in revised section 2, that
present wording had been in existence for many years and
‘had acquired a well-understood meaning and that use of
new wording implied new meaning. Carson stated that he
was in agreement with Jaureguy in principle, but expressed
the view that this principle was not violated by revised
~sectlon 2. Frohnmayer commented that he did not share -
Jaureguy's view, and that he believed it to be the duty of
.the advisory committee to up-date old wording in order to
make the meaning of the probate statutes clearer.

Persons entitled to petition for proof of a will or
for administrator (section 3). Gilley referred to section 3
of the draft, relating to persons entitled to petition for
proof of a will or for administrator, and commented briefly
thereon.

Dickson, Frohnmayer, Mapp and Zollinger expressed the
view that "personal representative" should be substituted
for "administrator" in the section headinﬁ of section 3.
It was also suggested that "probate" and "probated" should
be substituted for "proof" and "proved" in the section
heading and in paragraph a.

Dickson, referring to paragraph b of section 3, ex-
pressed the view that the court should have more discretion
as to whom administration was granted. Riddlesbarger
suggested that the phrase "be granted to a creditor of the
estate" in paragraph b (2) be revised to read "be granted
to any suitable person, including a creditor," and that
paragraph b (3) be deleted. Zollinger commented, and
Dickson agreed, that the persons listed in paragraph b
should not have a right to appointment, but rather that
the list should constitute an order of preference, with
authority in the court to appoint a suitable person subject
to such preferences. Gilley noted that appointment as a
matter of right had existed for many years, and expressed
the view that there was merit in this approach. Frohnmayer
suggested that a vote be taken on whether appointment of
designated persons should be a matter of right unless a
person was unsuitable. By a separate vote of each committee,
the advisory committee opposed the proposition and the Bar
committee favored it.



Page 22
Probate Advisory Committee
Minutes, 1/14,15/66

Zollinger suggested that the order of preference among
persons desiring to act as administrator should be, first,
the surviving spouse, then the surviving child or children
andd then the next of kin, with authority in the court to
consider the ability of any of those persons to discharge
the duties of administrator. Allison suggested that
nominees of persons listed in the order of preference be
included therein.

Butler expressed the view that it was not clear that
paragraph b of section 3 applied only to appointment of
~administrators., He remarked that paragraph-a appeared to
relate only to petitions for probate of a will and not to
appointment of executors, and that paragraph b appeared to
relate to administration of an estate, whether by an executor
or administrator., Zollinger commented that he agreed with
Butler, and that the order of preference in paragraph b
‘should apply to persons desiring to act as persoénal repre-
sentative. Allison stated that the distinction between
‘persons entitled to petition and persons to be preferred in
‘the appointment of perscnal representative should be clearer.

Riddlesbarger commented that a court should follow the
order of preference unless it found a person unsuitable
either on the court's own initiative or on other objection
to the appointment. In response to a questlon by Krause,
Dickson expressed the view that the wording "any qualified
person whom the court finds suitable may serve as an executor
or administrator" was satisfactory, but remarked that the
court should not have to make a negative finding as to suita-
bility. Dickson further stated that, while the court should
be allowed some discretion in appointment of personal repre-
sentatives to screen out unsuitable candidates, some
protection should be provided against a Jjudge appointing his
"relatives or friends.

Dickson suggested, and it was agreed, that Gilley and
Krause should prepare a redraft of paragraphs a and b of
section 3, endeavoring to incorporate therein the views
apparently approved by the committees, and submit it to the
committees for consideration.

The meeting was recessed at 12:30 p.m.

The meeting was reconvened at 1:30 p.m. All members of
the advisory committee, except Gooding and Husband, were
present. The following members of the Bar committee were
present:. Bettis, Gilley, Braun, Copenhaver, Hornecker,
Krause, Rhoten, Richardson and Warden. Also present was
Lundy.
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Persons entitled to petition for proof of a will or for
administrator (section 3). Gilley announced that, during
the recess, he and Krause had prepared a redraft of para-
raphs a and b of section 3 of the draft, as follows:

"a. Any executor, devisee or legatee named in any
will, or any other person interested in the estate,
including any creditor, may petition the court to
have the will probated or an administrator appointed.

- "b. The court shall appoint as personal representative
a qualified person or persons whom the court considers
suitable, giving preference to:

"(1) The executor named in the will;
"(2) The surviving spouse of the decedent;
"(3) The nearest of kin of the decedent.

"(4) A person who renounces his priority of
appointment as personal representative or who

is not qualified to act, may nominate in writing
a qualified person as personal representative
and such nominee shall have the same priority
~of appointment as the person making the nomina-
tion, but no person under the age of 18 years

or of unsound mind shall have such right of
nomination."

Gilley noted that the redraft did not specifically
refer to children of the decedent in the order of prefer-
ence because "nearest of kin" included such children.

Butler and Allison suggested that the fact that an order

of preference was being prescribed would be clearer if

the phrase "giving preference in the following order" was
used. Gilley indicated that, under the redraft, the court
would not be required to make a finding of unsuitability

in its order of appointment of a personal representative,
Zollinger suggested that "whom the court finds to be
suitable" be substituted for "whom the court considers
suitable." In response to a question by Mapp on the need
for both "qualified" and "suitable," Gilley and Lundy
pointed out that "qualified" referred to the statutory
qualifications of personal representatives, while "suitable"
was a broader term intended to give the court a wider range
of discretion in the appointment of personal representatives.

The committees discussed at some length the matter of
nominees of persons in the order of preference for ap-
pointment as personal representative. Zollinger suggested,
and Dickson agreed, that the prohibition against nomination
by persons under 18 years of age or of unsound mind should
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be deleted. Dickson commented that the age of the person
making a nomination was a factor that the court would
consider in any event. Krause expressed the view, in

which Butler concurred, that there was no need to make
provision for nominees, since in appropriate cases the

court would not have to adhere to the order of preference

in appointing a personal representative. Gilley and

Dickson indicated that they favored a provision for nominees.
Zollinger noted that if no provision were made for nominees
and if, for example, a surviving spouse did not wish to act
as personal representative but did wish to nominate a bank
to so act, the court probably would have to give preference
to chlldren of the decedent over the bank. Dickson suggested
that provision for nominees might be made by revising the
phrase preceding the listed order of preference to read
"giving preference to the following persons in the following
order or their respective nominees.

Riddlesbarger asked about protection against the practice
of a probate judge appointing one of his relatives as a
personal representative on a finding that the relative was
suitable. Braun suggested that the court might be required
to make a finding that no preferred persons or their nominees
were sultable before proceeding to appoint someone else.
Dickson commented that if provision were made for nominees,
a probate Judge would find it extremely difficult to ignore
all preferences and appoint one of his relatives.

Gilley moved, seconded by Butler, that the committees
approve the follow1ng separate section on appointment of
personal representatives:

"The court shall appoint as personal representative a
qualified person or persons whom the court finds to

be suitable, giving preference to the following persons
in the following order or their respective nominees:

"(1) The executor named in the will;
"(2) The surviving spouse of the decedent;

"(3) The nearest of kin of the decedent or the
respective nominees of any of them. Motion
carried unanimously.

Gilley referred to paragraph c of section 3, relating
to service of a copy of a petition for appointment of an
administrator upon the State Land Board if the petition does
not set forth the name of an heir of the decedent, and
commented that this paragraph should be a separate section.
Zollinger questioned the interest of the Land Board in the matter
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of appointment of an administrator. Butler commented that
because of the possibility of escheat in the case of an
intestate estate and no heirs, the Land Board would have
an interest and probably should have a voice in the ap-
pointment of an administrator, although it should not be
placed in a position to control such appointment. Gilley
pointed out that paragrph c essentially was a notice
provision, with no specific mention of authority of the
Land Board to propose appointment of an administrator or
object to any appointment otherwise proposed. Gilley
suggested, and Frohnmayer and Zollinger agreed, that
notice to the Land Board should be given at the same time
and in the same manner as notice to heirs, legatees and
devisees under section 10 of the draft (see ORS 115.220).
Riddlesbarger expressed the view that the Land Board
should receive notice before appointment of an adminis-
trator. Rhoten remarked that the Land Board should not
recelve notice until after such appointment.

Krause moved, seconded by Bettis, that consideration
of paragraph c¢ of section 3 be postponed until section 10
was before the committees for consideration. Motion
carried.

Venue (section 4). Gilley referred to section 4 of
the draft, relating to venue for proof of a will and
intestate administration, noting that it was derived from
ORS 115,140, but was drafted with the aim of simplifying
this present statute on venue and with its most signifi-
cant innovation being to eliminate reference to real
property.

Dickson suggested deletion of the phrase "at or
immediately before his death" in paragraph a of section
4, commenting that the phrase, being expressed in the
form of alternatives, was likely to engender confusion.

Riddlesbarger referred to the pertinent provision

of the 1965 Washington Probate Code (section 11.16.050),
and ‘remarked that the wording of this provision (i €5
"deceased was a resident or had his place of abode")
might be preferable to the wording of paragraph a of
section 4 (i.e., decedent was domiciled"). He suggested
that residence or place of abode might be easier to
determine than domicile. Gilley noted that the venue
provision of the 1963 Iowa Probate Code (section 12) used
"residents.”

Zollin%er questioned the meaning and effect of the .
word "situs" in paragraph b of section 4, and in response
to a question by Gilley, commented that substitution of

"is located" for "has its situs" might be an improvement.
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Zollinger asked whether there should be any order of pref-

- erence of venue as to nonresident decedents based on kinds

of property -- for example, where a decedent owned tangible
assets in one county and was owed debts by persons in another
county. He also suggested that situs or location be deter-
mined either at the death of the decedent or immediately
before, but not in the alternative. :

Butler suggested that the place where a nonresident
decedent owed debts might be a proper consideration in deter-
mining venue. He remarked that, for example, if a nonresident
decedent had creditors in one county and substantial assets
located in another county, and if proper venue were in the
county in which the assets were located, the creditors might
not learn of the probate proceeding.

Allison proposed consideration of the place where a non-
resident decedent died in this state or the place therein
where the greater part of his assets were located as factors
for determination of proper venue. He commented that non-
residents often have businesses or relatives in Oregon, and
that their death in the state would probably often occur
where those businesses or relatives were located.

Frohnmayer suggested that section 4 be revised to read
as follows:

"Probate of a will shall be had and the administration
of the estate of an intestate shall be granted in the
county where:

"a. If the decedent was domiciled in this state,
then in the county of the decedent's domicle or
other place of abode at his death.

"b. If the decedent was not domiciled in this
state at his death, then in the county where the
decedent died or where any of his assets are
situated."

Rhoten expressed the view that "resident or" should be
inserted after "place" in paragraph a of Frohnmayer's
suggested revision of section 4. Carson commented that
including "resident" invited problems and that use only of
"abode"' was preferable. Gilley expressed his opinion that
only domlcile should be used. Lundy pointed out that many
statutes use residence and not domicle -- for example, pro-
vislons of the guardianship statutes (see ORS 126.106 and
126.111). Jaureguy commented that revised paragraph a
implied a distinction between domicile and place of abode,
and it was pointed out that there was such a distinction.
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Examples of persons having domiciles in one county and places
of abode in another were given. Frohnmayer explained that
revised paragraph a provided for venue in the county of
domicile or of place of abode in the alternative.

Frohnmayer moved, seconded by Riddlesbarger, that
paragraph a of his suggested revision of section 4 be
approved., Motion carried. '

At this point (3 p.m.) Riddlesbarger left the meeting.

Frohnmayer moved, and the motion apparently was seconded,
that paragraph b of his suggested revision of section 4 be
approved. Motion carried. ’

Zollinger suggested, and Dickson agreed, that there
should be added to section 4 a provision to the effect that
if a court in a county of proper venue assumed Jurisdiction
of a decedent's estate, no court in another county should
assume such jurisdiction. Gilley referred to a pertinent
provision of the 1963 Iowa Probate Code (section 14), which
reads: "When a case is originally within the jurisdiction
of the courts of two or more counties, the one which first
takes cognizance thereof by the commencement of the pro-
ceedings shall retain the same throughout." Zollinger
remarked that the Iowa provision did not specify that Juris-~
diction of the first court was exclusive. Allison referred
to a pertinent provision of the 1965 Washington Probate Code
(section 11.16.060). . '

At this point (3:20 p.m.) Frohnmayer and Warden left
the meeting.

Gllley called attention to ORS 126,116, relating to
broceedings for the appointment of a guardian commenced in
more than one county, and commented that a portion of this
statute might serve as an appropriate model for a provision
to be added to section 4, as follows: '

"1r proceedings are commenced in more than one county,
they shall be stayed except in the county where first
commenced until final determination of venue in the
county where first commenced. If proper venue is -
finally determined to be in another county, the court
- shall cause a transcript of the proceedings and all
original papers filed therein, all certified by the
clerk of the court, to be sent to the clerk of the
court of the proper county." .

Gilley moved, seconded by Zollinger, that his suggested
provision be approved and added to section 4. Motion
carried unanimously. .
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Establishing foreign wills (section 5). Gilley referred

to section 5 of the draft, relating to establishing foreign
wills, noting that it was based upon ORS 115.160.

Gilley suggested, and Zollinger agreed, that the double
certification (i.e., certificates by thé court clerk and the
chief judge or presiding magistrate) specified in paragraph
a of section 5 was unnecessary, and that a single certifica-
tion would be sufficient.

Dickson questioned the meaning of the reference to
copies of the "probate" of wills probated in other states or
foreign countries in paragraph a of section 5. He expressed
the view that the nature of the materials constituting such
"probate"” should be spelled out. Allison remarked that it
would be desirable to obtain copies of the foreign petition,
order admitting the will to probate and, possibly, testimony
of subscribing witnesses to the will. In response to a
question by Gilley, Dickson and Allison commented that the
foreign petition often contained information not disclosed
by the foreign order or otherwise. Gilley pointed out that
submission of the foreign materials did not dispense with
the Oregon petition, and that the Oregon petition would
contain much of the information disclosed by the foreign
materials, '

That part of paragraph a of section 5 specifying that
the foreign probated wills be "recorded" and "admitted in
evidence" in the same manner as wills executed and proved in
this state was discussed. Gilley suggested that such foreign
probated wills be filed and admitted "upon petition."
Dickson commented that paragraph a should contain some pro-
vision recognizing the possibility of Oregon contest of the
foreign probated will. Butler suggested that the matter of
contest of foreign probate wills might be provided for in
section 7 of the draft, relating to contests of wills.
Allison expressed the view that the foreign probated will
should be "presented for probate," rather than "admitted."
Zollinger and Dickson remarked that, in their opinion,
"admitted" was the proper term as to foreign probated wills.
Dickson indicated that the admission of such wills was in
common form, but with the right to contest preserved.

Zollinger suggested that paragraph a of section 5 be
revised to read as follows:

"a. Upon petition, if a will so executed as to qualify
1t for probate in this state is probated in any other
state or territory of the United States or in any
foreign country, copies of such will and of the order
of probate thereof, certified by the clerk of the court
in which such will was probated, with the seal of the
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court affixed thereto, if it has a seal, shall be filed
and the will admitted to probate with the same effect
as though it were executed and proved in this state."

Carson asked whether that part of Zollinger's suggested
revision of paragraph a of section 5 referring to "a will so
executed as to qualify it for probate in this state" did
not open up the matter of proving the will as if 1t were a
local will, and commented that if such were the case there
would be no giving of credence to the foregin order and
thus no need for such order being submitted. Allison
pointed out that admission of wills that do not meet Oregon
requirements, such as holographic wills or wills with only
one witness, upon the order of admission of a foreign court
would constitute a change in present Oregon law, and referred
to the requirement of ORS 114.060 that wills of nonresidents
devising real property in Oregon be executed according to
the laws of this state. Gilley suggested that the matter
might be resolved by approving paragraph a as set forth in
his draft and some revision of ORS 114.060.

. Gllley moved, seconded by Zollinger, that paragraph a
as set forth in his draft be approved. Motion carried.

Dickson referred to the previous discussion and action
by the committees on ORS 114.060. [Note: See Minutes,
Probate Advisory Committee, 11/19,20/65, page 5, and
Riddlesbarger wills draft, Appendix A, Minutes, Probate Ad-
visory Committee, 12/17,18/65, page 1, section 2.] Dickson
noted that repeal of ORS 114,060 had been approved, with a
savings provision for wills executed prior to the repeal.
Zollinger suggested that the committees reconsider their
action on ORS 114,060, and approve retention of this statute
revised so as to make a foreign will executed according to
the laws of the country, state or territory of which the
testator was a resident effective as to both real and personal
property in Oregon. Allison proposed the following revision
of ORS 114.060: "Any person not an inhabitant of, but owning
property in this state may devise or bequeath such property
by will executed according to the laws of this state or of -
the country, state or territory in which the will is executed."
Carson commented that "domiciled" should be substituted for
"an inhabitant” in Allison's proposed revision. Butler
" indicated that limiting the application of the revised
version of ORS 114,060 to nonresidents constituted a dis-
crimination against Oregon residents who make wills outside
the state. : Dickson suggested that Butler's objection would
be resolved if provision were made that any will executed
in accordance with the place where it was executed..was valid
in Oregon in all cases.
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Mapp referred to section 50 of the Model Probate Code,
and suggested, and Butler, Dickson and Zollinger agreed,
that it might be appropriate to substitute that section
for ORS 114.060. Section 50 reads: “A will executed out-
side this state in a manner prescribed by this [Code], or
a written will executed outside this state in a manner
prescribed by the law of the place of its execution or by
the law of the testator's domicile at the time of its
execution, shall have the same force and effect in this
state as if executed in this state in compliance with the
provisions this [Code]." 1In response to a question by
Dickson, Lisbakken indicated that section 50 of the Model
Probate Code was substantially similar to the pertinent
part of section 2 of Riddlesbarger's wills draft.

Dickson stated that it appeared to be the sense of
the meeting that the committees reverse their previous
action repealing ORS 114.060, and approve revision of that
statute along the lines of section 50 of the Model Probate
Code. He requested that Mapp and Riddlesbarger prepare
such a revision of ORS 114.060 and submit it for consider-
ation at a future meeting.

Zollinger referred to paragraph b of section 5, and
suggested that the application of the paragraph be extended
to the situation in which the will is foreign probated but
a record of such probate is not available. Gilley suggested,
and Zollinger agreed, that the first sentence of paragraph
b might be revised to read: "If any will is filed or
recorded in any other state or territory of the United
States or in any foreign country, a copy of the will, certi-
fied as provided in subsection a of this section may be
filed in any court of this state which has jurisdiction of
the estate of the testator." Butler questioned the wording
" "certified as provided in subsection 'a'", and suggested
that "certified by the clerk of the court" or "certified by
the official custodian" be substituted therefor. Mapp
commented that the wording used should be sufficiently
broad and flexible to encompass various kinds of foreign
procedure. '

Zollinger suggested, and Dickson agreed, that Mapp and
Riddlesbarger be requested to prepare a revision of section
5 along the lines apparently agreed upon by the committees
and submit it for consideration at a future meeting.

Next Meeting of Committees

The next Jjoint meeting of the committees was scheduled
for Friday, February 18, 1966, at 1:30 p.m., and the follow-
ing Saturday, February 19, in Dickson's courtroom, 244
Multnomah County Courthouse, Portland.
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Dickson indicated that the principal items on the
agenda for the February meeting would be inheritance by non-
resident aliens (report by subcommittee), advancements and
retainer (Frohnmayer?s report) and continuation of consider-
ation of Gilley's draft of proposed legislation relating
to inltiation of probate or administration, starting with
section 6 thereof, '

The meeting was adjourned at 5:00 p. m.



APPENDIX A

(Minutes, Probate Advisory Committee Meeting,
January 14 & 15, 1966)

The following report on remedies for enforcement of
rights of .pretermitted heirs in Oregon was prepared by Mr.
Frohnmayer and distributed to members of the advisory and
Bar committees prior to the January 14 meeting:

- January 3, 1966

To: All Members of the Probate Law Revisioh Advisory Com-
mittee and - . o
Oregon State Bar Committee on Probate Law and Procedure

From: Otto J.'Frohnmayer
Gentlemen:

Pursuant to the directions of our chairman, I have prepared
and enclosed for each of you a memorandum dealing with the
remedies of a pretermitted child in Oregon. I have enlarged
on my assignment by suggesting some revisions and actions
which should be taken by our committees.

I hope you will find the enclosed memorandum clear and helpful.
Sincerely yours,

/s/ Otto J. Frohnmayer
OTTO J. FROHNMAYER

OJF:gh
Enclosure
MEMORANDUM FOR PROBATE REVISION COMMITTEE

REMEDIES FOR ENFORCEMENT OF RIGHTS OF
A PRETERMITTED HEIR IN OREGON

No Oregon case has been found which rules on the precise
methods by which a pretermitted heir may enforce his rights.
However, by reference to the Missourl cases arising under a
statute which provided the model for the Oregon statute,
conclusions may be reached as to how these rights may be
established and enforced. It seems desirable to draft code
provisions making mare explicit what these remedies should
be. : '
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Appendix A

The present statutory provisions are as follows:

(1)

QRS 114.250 Pretermitted Heirs to Have
Portion of Estate. If any person makes his

will and dies, leaving a child or children,
or, in case of their death, descendants of
such child or children, not named or pro-
vided for in such will, although born after
the making of such will or the death of the
testator, every such testator, so far as
regards such child or children or their
descendants, not provided for, shall be
deemed to die intestate; and such child or
children, or their descendants, shall be
entitled to such proportion of the estate
of the testator, real and personal, as if
he had died intestate; and the same shall be
assigned to them, and all the other heirs,
devisees and legatees shall refund thelr
proportional part

ORS 117.510 - 117.560, These»provisions
deal with the determination of heirship,
including petition, hearing, trial of issues,
conclusiveness of the decree and reopening
of proceedings. Presumably these sections
are available to a pretermitted heir.

Whatever the appropriate remedies may be, they do not
seem to include a will contest. See e.g. Torregano's Estate,
54 Cal 2d 234, 352 P 2d 505, 88 ALR 2d 597, at b612:

In holding that the appellant was not included in
the class of those who were to be given one dollar
should they contest the will, the court held as
follows:

"This is so for the obvious reason that the ap-
pellant is not a contestant. She is a petitioner
for distribution, claiming to be a pretermitted
heir, and such a person has never been held to be
a contestant.

Pretermission statutes are generally of the Massachusetts
fype or the Missouri type. I Jaureguy and Love, Oregon Probate
Law and Practice, section 391 at page 375. Oregon's statute
1s of the Missouri type. The difference between the statutes
is that in the Massachusetts type parol evidence is admissi-
ble to show that the omission of an heir was intentional
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while in the Missouri type parocl evidence is not admissible.

The Oregon Supreme Court has explicitly stated that
since our statute of wills is an exact copy of the Missouri
statute, the court will look principally to the decisions
of that state to ascertain its judicial construction. Gerrish
v. Gerrish, 8 Or 351, 353 (18803 ’ '

In Missouri it has been held that the pretermitted heir
has no remedy by way of objecting to or attacking the probate
of the will or the will itself. In Cox v. Cox, 101 Mo. 168,
13 SW 1055 (1890), the court observed as follows:

"The probate of the will does not render its pro-

~.vision effective, or render one or any of its
provisions valid. If any such provisions are in
violation of law, the law will not carry them into
effect. Nevertheless, the testator made them.
They are his will, and on probate whether they are
or not, is the only question to be decided. And
in this case the establishment of the instrument
as the will of the testator in no way impairs the
rights of the plaintiff as helr at law. If he
has been pretermitted therein, as he claims, he
can enter, defend his possession, or bring his
action of ejectment, as the case may be, whenever
he chooses. The probate of the will doeg not
stand in his way on that issue. But, in the very
nature of things, that issue cannot be tried in a
proceeding designed by the law to ascertain the
single fact whether a certain paper is or is not
in the will of the deceased." (italics added)

In Story v. Story, 188 Mo. 110, 86 SW 225 (1905) the Missouri
court made specific mention of the proper means by which the
pretermitted heir should assert his rights:

"...our statutes make full provision for protecting
the rights of a pretermitted heir. As to such
heir the testator dies intestatz., ...His rights
may be given him by partition, ejectment, distri-
‘bution, or other appropriate remedy, without -
striking the will down, except pro tanto. We do
not hold that the omission from a will of the

names of those heirs who are the.natural objects

of a testator's bounty may not be shown on an issue
of a testamentary incapacity, or lack of disposing
memory, or undue influence, or fraud. All we hold
is that such fact, standing alone, is not ground
for setting a will aside, and i1s not a material,
traversable issue in this case."
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The holding of these cases namely, that the pretermitted
child takes independently of the will and has no remedy by
way of attacking the will itself or its probate was followed
in Goff v. Goff, 352 Mo. 809, 179 SW 2d 707, 152 ALR 717
(1980). 1In Jaureguy & Love, op. 01t supra at 377 the authors

- remark as follows:

"It will be noticed from the wording of the statute
that the failure to comply with its requirements
does not affect the admissibility of the will to
probate, and the claims of the pretermitted ch11d~
ren are not asserted in will contest proceedlngs°

In the Oregon cases in which the rights of pretermitted
heirs have been asserted, the most common procedure has been
a suit to quiet title. See, e.q. Gerrish v, Gerrish, 8 Or 351
(1880), Roots v. Knox, 107 Or 96, 213 P. IGIE (19237, and
Towne V. Cottrell, 236 Or 151, 387 P 2d 576 (1963). 1In
Barnstable v, U, S° National Bank, 232 Or 36, 3T74.P 24 386 (j1962)
the remedy sought was a declaratory Jjudgment that plaintiff.
was a pretermitted child of the testator, or in the alternative
for specific performance of an alleged oral contract not to
disinherit the plaintiff.

In the Missouri cases cited, the courts suggested that
among the appropriate remedies were the following: partition,
ejectment, distributing, and, in Hill v. Martin, 28 Mo. 78
(1859) a bill for contribution rather than a proceeding for
partition.

The annotation to be found in 123 ALR 1073, 1084 to
1093 contains a detalled discussion as to the remedies resorted
to by various courts, including contribution, independent
proceedings in equity, writs of entry or ejectment and partition
proceedings. This annotation should be consulted for further
reference. '

The Oregon pretermission statute, ORS 114,250, specifi-
cally refers to the duty of all the other heirs, devisees and
legatees to refund thelr proportional part. This raises
difficult questions, not only as to possible differences in
the treatment of real and personal property, but also as to
the appropriateness of the time at which the remedy should be
asserted. If the various remedies are not exclusive, there
remains the possibility that title to property might be subject
to collateral attack even after the final order of the probate
court has been entered. This is especially true because of
the limited jurisdiction of the probate court in Oregon,
particularly with regard to the title of real property.
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ORS 117.560 (2) provides that any claimant, upon
showing good cause, who has not had actual notice of the
proceedings for determination of heirship, may be allowed to
answer and set up his rights within three years after the
entry of the decree. This provision applies both to real
property and to personal property which have already been
distributed. Thus restitution may be compelled from other
claimants or defendants even after the decree of distri-
bution. Some cases from other jurisdictions have held that
if a pretermitted child claims a part of the personal
property, as distinguished from real property, he is bound
to apply to the the probate court in which the account of
administration would have to be settled, since he could only
claim by virtue of a decree of that court See, Gage v.
Gage, 29 N H 533 (1854) and State ex rel Citizens Bank v.
Allen, 296 Mo. 636, 247 SW 41T (1922).

If the above reasoning were held to apply in Oregon,
real and personal property would perhaps unnecessarily be
treated differently. The issue is further complicated by
the present provision that the pretermitted heir is to be
treated as an intestate. Under Oregon law real property
is held to vest in the intestate takers at the death of the
intestate, so that perhaps only adverse possession would
constitute a defense against a pretermitted heir who might
be claiming many ¥years later.

One of the anomalous problems in Oregon with regard
to the remedies available to a pretermitted heir is the
differing treatment accorded to real and personal property.
Jaureguy and Love, supra, volume 1 at page 377 comments
as follows:

"While the order of distribution in the probate
court would doubtless normally preclude later
assertion of rights with respect to personalty,
it seems clear that it has no effect upon the
rights of such children or other descendants
with respect to real property. In fact, it has
been held that a sale of real property by an
executor, pursuant to powers granted in the will,
is vold as to such pretermitted children." Citing
Northrop v. Marquam, 16 Or 173, 187-188, 18p 449,
457; and Worley v. Taylor, 21 Or 5839, 595-596
28 P 903, 905.

This difference in treatment seems to be directly
related to the limited Jjurisdiction of the probate court
which precludes it from determining who succeeds to the
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decedent's interest in real property. See the treatment of
this problem in Jaureguy and Love;, Supra, section 512 at

527-531.

Insofar as the committee wishes to treat real and
personal property identically, it should address itself to
the problem of probate court Jjurisdiction as it relates to
a pretermitted heir. There would seem to be no reason
for holding that on the one hand the decree of distribution

of rsonal property is final after three years (ORS 117.560
(2) while on the other hand permitting a pretermitted heir
to come in much later with a suit to quiet title or ejectment
action regarding the real property of the decedent.

OTTO J, FROHNMAYER
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(Minutes, Probate Advisory Committee Meeting,
January 14 & 15, 1966)

The following report on a proposed pretermitted heir
statute was prepared by Mr. Zollinger, with the concurrence
of Mrs., Braun, and distributed to members of the advisory
and Bar committees at the January 14 meeting:

PRETERMITTED CHILDREN
 ORS 114,.250: |

"Pretermitted heirs to have portion of estate. If any
person makes his will and dies, leaving a child or children,
or in case of their death, descendants of such child or
children, not named or provided for ih such will, although
born after the making of such will or the death of the
testator, every such testator, so far as regards such child
or children or their descendants, not provided for, shall be
deemed to die intestate; and such child or children, or their
descendants, shall be entitled to such proportion of the
estate of the testator, real and personal, as if he had died
intestate; and the same shall be assigned to them, and all
the other heirs, devisees and legatees shall refund their
proportional part."

ORS 114,260:

"Effect of advancement to pretermitted heir. If the
child or children, or their descendants, referred to in
ORS 114.250, has had an equal proportion of the testator's
estate bestowed on them in the testator's lifetime by way
of advancement, they shall take nothing by virtue of the
provisions of ORS 114.250."

RCW 11.12.090:

"Intestacy as to pretermitted children. If any person
make his last will and die leaving a child or children or
descendants of such child or children not named or provided
for in such will, although born after the making of such will
or the death of the testator, every such testator, as to such
child or children not named or provided for, shall be deemed
to die intestate, and such child or children or their _
descendants shall be entitled to such proportion of the
estate of the testator, real and personal, as if he had
died intestate, and the same shall be assigned to them, and
all the other heirs, devisees and legatees shall refund
their proportional part."
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PROPOSED FOR CONSIDERATION:

If any person makes his last will and dies, survived by
a child, not named or provided for by his will, and not a
member of a class referred to therein, including a child
born or adopted after the making of the will, such child
shall inherit and receive such share of the estate of the
testator as would have been inherited by and distributed
to him if the testator had died intestate. The share of
the pretermitted child in property available for distribution
by the executor shall be distributed to him by the executor
if his existence is known to the executor and, if not distri-
buted to him, may be recovered from the person to whom such
share was distributed or, if there is more than one such
person, ratably from the persons to whom distribution was
made, including specific, demonstrative, pecuniary and
residuary legatees. The interest by descent in real
property of which the testator died seized, if not disclosed
in the probate proceedings or otherwise established of record,
may be established by suit against the devisee or devisees
of such real property or his or their successor in interest,
without distinction between specific and residuary devisees.

COMMENTS ¢

l. It is by no means clear that failure to name or pro-
vide for a child should be attributed to forgetfulness or
oversight. On the contrary, a person competent to make a
will is competent to identify the natural objects of his
bounty. It may be more sensible tTo provide for pretermitted
children only if born after the execution of the will and
if no provision is made in the will indicating a purpose
not to provide for such children, thus:

If any person makes his last will and dies, survived
by a child born or adopted after the execution of his
will, not provided for by his will and not a member of
a class referred to therein, such child shall inherit,
etc.

2., Mrs, Braun has reconsidered her suggestion that the
statute should include a provision for the descendants of a
deceased child, when neither the deceased child nor his
surviving descendants is named or provided for or a member of
a class to which reference is made in the will. Others may
desire to include such a provision, although the subcommittee
(Braun and Zollinger) reject it. We have some abandoned
language available for this purpose.
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3. We proposeno provision concerning advancements to
pretermitted heirs. ORS 114,260 should be repealed and
Sec., 19 of the Riddlesbarger draft should be deleted. The
provision that the pretermitted child shall inherit and.
receive such share of the estate of the testator as would
have been inherited by and distributed to him if the testator
died intestate would necessarily take into account advance-
ments made to him. Advancements to legatees and devisees,
if conforming to the requirements of ORS 111.120 would also
be taken into account. : :

4., When the fact that the testator is survived by a
child for whom no provision is made is known to the petitioner
for the admission of the will to probate or to the executor,
the interest of the pretermitted child will appear of record
and need not be established by any other proceeding. He
may receive distribution with distribution to legatees and
his interest in real property will be established by the
probate record. In the situation which may arise when the
pretermitted child is not known to exist, he should be
entitled to recover what should have been distributed to
him from those to whom it was distributed and he should be
able to establish his interest in the real estate.

5. The question will arise concerning the effect of the
taking upon specific, demonstrative, pecuniary and residuary
legatees and specific and residuary devisees. We have re-
solved this issue by concluding that each beneficiary of the
will should take his proportionate share of the contribution
to make the pretermitted child whole. Thé committee may
conclude that all of the share of the pretermitted child
should be taken from the residuary beneficiary. We suggest
that the real and personal property of the estate should be
treated alike, :

6. It is the feeling of the subcommittee that a reason-
ably short period of limitations should be established, but
we have omitted this from our draft of statute. If the
committee shares this feeling, we suggest that there be
added substantially the following sentence:

"No action to recover real or personal property
pursuant to this section shall be brought more than
vears after the death of the testator."

Mrs. Braun suggests that perhaps the pretermitted child
should be required to establish his interest during probate.
If this view is accepted, the last two sentences of the fore-
going proposal should be deleted and there should be
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‘substituted a provision to the effect that if the pretermitted
child shall not appear and establish his interest in the
proceedings for administration upon his estate, no action
thereafter be brought for the recovery of any share to which
he might otherwise have been entitled.

CLIFFORD E. ZOLLINGER
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Subjects Rough Draft on Initistion of Probate or Administration.

One of the matters scheduled for consideration by the Advisory and
¢ Committess at the meeting to be held Januvary 14 and 15, 1966, is re-

vision of ORE chapter 115, relating to initiation of probate or sdwinis.
tration and executors and administrators generally,

This *ep@ru contains & rough draft of e suggested revision of the
First part of ORS chapter 115 {1.@., ORS 115,010 to 115.350), relating

to inftistion of prabate or administration.
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IMITIATION OF PROBATE OR ADMINISTRATION

Section 1. Pleadings and Mede of Procedure

Ho particular pleadings or forms thereof are required in the exere
cise of jurisdiction of probate courts, and the mode of procedure in the
iction is in the nature of a zuit in equity exe
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Initiation of Probate or Administration
Report, 1/10/66
Page 2

Section 2. Contents of Petition

A petit1on for probate of a will or for the appointment of an
administrator shall state:

a. The facts relied upon to give the petitioner the right to
petition.

b. The name, domicile and date of death of the deceased.

c. The names and last known addresses of his heirs, so far as
known.

d. The facts relied upon to give the court jurisdiction and to
establish venue,
| e. That the person nominated as executor by thé'will or nomi

nated as administrator by the petition is not disqualified to act as
such, and the neme and address of the nominee. |
:f. That t%e deceased had testamentary capacity at the time of
the execution of the will,

g. Unless bond is waived by the wtll the estimated value of the
property belonging to the deceased, which might be readily convertible
fntd'ﬁ;ney; } | j" .

h. That no other petition for fﬁe ér§B;te of the will or for the
appointment of administrator is be%iéved'tqsﬁave'been filed in this
state.

Sectidﬂ 3. Parsons Entitied to Petition for Proof of a Will or for
Administrator

a. Any executor, davisee or legatee named in any will, or any
othgtfﬁérgbﬁ;}ﬁkérested in the estate, inctuding any creditor, mby; h

petition the court to have the will proved., .
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b. Administration shall be granted upon the petition of any per#
son interested in the estate as fol!o&s;

(1) To the sufviving spouse, or next of kin in the order of
their degree of relatioﬁshfp, or if of gqual degree, then in the
discretion of the court.

(2) ;f-the surviving spouse, next of kin or the person nomi-
nated by them shatl be unsuitable or disqualified, or shall neglect
for 20 days after the death of the intestste to petition for ad-
ministration (or to request that administration be granted to some

 other person) the same may in the court's discretion, be granted
to a creditor of the estate.

{3) If the persons named fn the paragraph (2) above do not

_make such application within 30 days from the death, administration 2

may be granted to such person as the court may deem proper.

(4) A person who renounces his right to appointment as admin.

istrator or who i3 not qualified to act, may nominate in writing a
qualified person as sdministrator and such nominee shall have the
same priority of right to appoiniment as the person making the
nomination, but no person under the age of 18 years or of unsound
mind shall have such right of nomination.

c. If the petition for appointment of edministrator doss not set
forth the neme of an heir of the decedent, the potitioner shall imme-
diately serve upon the State Land Board a copy of the petition, and ne
order appointing an administrator sﬁati he granted unti! after proof of

service has been Filed with the clerk of the court.
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NOTE:s This is ORS §15.120 with the sddition of the reference to
- creditors and the deletion of same language considared re-
dundant, combined with ORS 115,310, as modified.

Section b Venué

Proof of a will shall be taken and administratfoﬁ of the estste of
an intestate shall be granted in the county wheres
@. The decedent was domiciled at or immediately before his death.
b. Any part of his estate has itz situs at the time of his death
or at the time of the filing of the petition, if the decedent was not
dopiciled in the state at or immediately before his death,
HOTE: Th:s is intended to simpiify ORS 115,140, Its most s:gni-"
S ;.ficant innovation {s to e¢liminate reference to real property
-and' restricts venue of an inhabitant to the county of doni-
cile, The thought is that there is less chance of confusisn .
" if an inhabitant's estate csn have only one praper venue,

w7 atze ‘that his creditors have 3 better chance of being noti-'l
"Tffied of the death,

Section_s._ Establiﬁhigngoreign w11!s

2. If a Wil 15 probated in any cther state or territory of the -
United States or in any foreign country, copies of such will and of the
probate thersof, certified by the clerk of the court in which such will
was probated, with the seal of the cqurtwéffixed therato, if there is
a seal, gcgethgr_with a cortifizate of the chief judge or presiding
magistrake that the certificate is iﬁ.due éﬁrm and made by the c!ark
or ather pérsen having the legal custody of the record, shall be re-
corded in the sams'kanner as wills exocuted znd proved in this state,
and shall be admitted in evidénce in the sune manner and with like

affect.
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b. If any will is filed or recorded in any other state or tarei-
tory of the United States or in any foreign country without probate
thereof and érobate of the-wi!! {s not required by the law of the place
where it is filed or recorded, a copy of the will, certified as provided
in subsection "a" of this section may be filed in any court of this
state which has jurisdiction of the estate of the testator, The will
may be proved by affidavit, deposition or testimony in open court as
wills filed for probete in this state.

NOTEs This modifies ORS 115.180 principaitly by not requiring 2

deposition to prove a will which hss not been admitted to
probate elsewhere.

Saction 5., Testimeny of Attesting Hitnesses

8., UYpon the hearing of a petition for the prabate of 2 will ex
parte and before contest is filed, an affidavit of an attesting wit-
ness may be used in i{eu of the personal presence of the witness test-
‘ifyéng in open court. Such witness may give svidence of the exacution
of the will by attaching to his affidavit a photographic or photestatic
copy of the will, and way identify thas signature of the testator and
witnesses to the will by the use of the photegraphic or photestatic
copy. The affidavit so made shall be received in court and have the
same force and effect as to the metters contained therein as if such
testimony were given in opzn court.

b, However, upon motion of any person interested in the esiate,
fited within 30 days sftar the ordar admitiing the will to probate is
made, or in the discretion of tha court within that time, the court may

resuire that the witness making the affidavit be produced before the
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court for further exsmination, or If the witness i3 outsids the reach of
a subpena, the court may prescribe that the deposition of such witness
may be taken, and sfter the order 13 obtained the daposition may then de
;akeq, after notice to gha proponent or his atterney, in the menner pro-
vfded in this state for the t#king of depnsitions.

¢. However, in case of contest of a will or the probate thefeof in
sclemn form, the proof of any or all material or relevant facts shall
not be made by affidavii, but in the same manner as such questfons of
fact are proved in ¢ suit in equity.

‘d. If the evidence of none of the attesting witnesses, by affie
davit, by dépq#ition. or {n open court, is evailable, the court may
acceaﬁ;in‘!fﬁd'thereuf evidence that the signatures of the testator
éﬁd.ﬁt,fésst oﬁe of the attesting witﬂ?ﬁ:gs on the will are genuiné.“

MGTE: This is based on ORS 115.170 but-eliminates the require-

' ment that aitesting witness be outside ths reach of a

subpena befors his affidevit may be used and also adds,

as subsection "d", an explicit authcrization for proof
of genufness of signatures. ’

Sgctaon Z, . Lontest: of Wity

 Mhen~a wili has baen sdnitted to prohété, any person interesteﬁfﬁiy;ﬁ~
‘at any time within six wonths after the dete of the eniry in the cowrt
journat of the ordar of court admitting such will to probate, contest.
probafe o ehe‘va}idity ef gsuch witl, |

NOTEs This is the same as ORS 115,180 with the daietion of exten-
sion of tisme for ¢ontas? to six moniths bayord the removel of
disability of a person entitled o contest and of the pro-
vision preserving the right o contest a will made in aeccord.
ance with the laws of the jurisdiction where executed. The

. former emission is subject to some difference of opinion,
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but it is suggested that more disruption and therefore
more injustice, could result frem extending the pericd

of contest for perhaps many years, than from cutting off
the rights of one under disabitity. It is recognized alsc
that there could be a constitutional question invoived
here. The latter deletion appears to the writer to be

of matter which is completely unnecessary.

Section B. Letters Testamentary

a. When a.wiii {s proved, tetters testamentary shall be issued to
the persons therein named as executors, or coexecutors or to such of
them as give notice of their acceptance of -the trust and are qualified.
If all the persons therein named decline to accept, or are disquali.
fled, letters of administration with the will annexed shall be issued
to the person to whom the administration would have been granted if
there hed been no will. |

b. When a bank or trust cempany isvnamed in a will as executor
or cﬁexegutﬁr,'aﬂd such company is converted as provided by 1aw, or
is cpngqi{datedejth anather bank or tfﬁ:t*épmﬁany or sells {ts trust
and fidﬁcfaky”ﬁusinassvor its trust department to another bank of trust
ccmpany, pursuant to any law permitting such conversion, censolidation
or sale, !etters of administration with the will annexed shall be issuad
118 Such;converted. censolidated or purchasing company if it is other.
wiss quatified. '

NOTEe This is ORS 115.120 withggqrany change.

Sectidn G, Essuance of Letters of Adminiat.atian Nhere Wilt Bec!ared
Inoggrative

If aftar a wtll has been proved and Ietter: testamentary or of ad-

ministration nrth the will annexed have baen {ssued thereon, such wii! -
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{s set aside, declared vold or inoperative; such iettars shali be

revoked, 2nd letters of admipnistration issued.

NOTEs This is ORS 115,209 without any change.

Form of Letters Testamentory

Letters testamentary may be in the follawing Torm:

STATE OF OREGON )
1. %
County of )

TO ALL PERSONS TO WHOM THESE PRESENTS SHALL COME, GREETING:

KNOW YE, That the Wilt of i i s Deceased, has
been duly proved in the probate eourt for the county aforesaid, and

that _ _ , who . o nared Execut

therain, ha__ been duly appointed such Execut by the court

aforesaid; this, therefore, authorizes said .o
aduinister the estate of said docedent, according to law.

IN TESTIMONY WHEREGF, I, _ . s Clerk

of the court, have hersunto subscribed wmy name and affixed the seal

of said court, this day of _ , s AD, 18 .

{S=al)
A.B. Cierk of the Court

NOTE: This fs GRS 115.210 without any change.
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Form of Letters of Administration

a. Letters of administration may be Tn the following Form:

STATE OF OREGON )
) ss.
County of )

TO ALL PERSONS TO WHDM THESE PRESENTS SHALL COME, GREETING:
RNOW YE, That is appearing to the court thst hes
died intestate, leaving at the time of h__ death, property in this

state, and that the probate court for the county aforesaid has duly

appointed , administrat of the estate of said decadent;

this, therefore, authorizes ssid to administer the estate
of sﬁid.debedeht;'accarding to law,

IN TESTIMONY WHEREOF, etc;. (tﬁe'same as In letters testd-
mentary).

b. iefteri'td'an'edministrator”of the ‘partnership with the will
annoxsd, or to aaspecfé!'administratef,»mey be {ssued accerdihg to the
foregoing ?orms,.wi%ﬁ such variptions as may be proper in the particular .
case,

CKOTE: This s ORS 115.350 without any change,

Section 10, Copy of Will and of Crder Lo Heirs, legotees and Devisess

Upon the entry of an order admittfnglany will to probate, the sp
pointed repressntative shall Forthwith cauce & copy of the decedent’s
will and 2 gopy of the order to be mailed to each helr, legatee and
devisee named therein at his last-known address. Proof of such mailing
shall be mede by affidevit and Filed at or bafore the hesring of the

final account. . ..
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NOTEs This is ORS 115,220 with the addition of a requirement that
& copy of the order admitting bs sent with the will and that
the copies be sent to hairs as well as legatees and devisaes,
These insertions were made at the suggestion of another come
mittee member 36 that they may be discussed.

GENERAL MOTE: QRS 115,110 and 115,130, having refersnce to the
custody and production of wills have been omftted from
this draft, they having been covered fn another draft.
All reference to nuncupative wills has also been doietsd
to be consistent with prior recommendations.

Section 11, Appointment of Spacial Administrator

When for any resson there is a delay in fssuing lettars testamen-
tary or of administration, and the property of the decsased is fn danger
of baing lost, injurad or deprectated, the court may enpoint a special
administrator to take charge of the estate. He sheil qualify in iike
manner, and have the powsrs and perform the dutifes of an administrator
genarally, except that he 15 not suthorized to psy the debis of, or
otherwise discharge any cbligation agafnst, the deceased. Upon the
{ssuing of letters teustamentary or of administration, the powers of
such special sdministrator shall ceass,

NOTE: This is ORS §15.330 without chenge.

Sectien‘iz. Proceedingg¥thn Wit Found sftgr Administration Granted

If, sfter sduinistration has been granted upon en estate, a will of
the deczased is found and proven, the !et;ars of administratien shail be
revoked and letters testamgntary ar of adwminfstration with the will an.
nexaed shall be Issued.

NOTEs This is ORS 115,340 without chenge.
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Section 13. Publication of Hotice by Executor or Administrator

Every oxecutor and administrator shall, fmmediastely after his
appointment, publish a notice thereof, in 2 newspaper pubiished in the
county, if there iz one, otherwise {n such paper is is designated by
the court, in two {ssues of the newspaper published not more than a
week apart. The notice shall require all c!ai&ants against the estate
to prasant theif.cla{ms with proper vouchers within six months of the
date of the noﬁiée to the executor or administrator at a place within
the state spacified in the notice. A copy of the notice as published
with proof of publicstion as required herein, shall be filed with the
clerk not later than the time of Filing the final sccount.

NOTE: This {s substantially ORS 116.505, principai change

o being the langth of time of publigcation and tha olim.

instion of the rzquirement that the designated place
of presenting claims be within the county.



